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Cross-Border Insolvency-

A Proposal Considering the Experiences of Various Common Law Countries

Kent ANDERSON *

This Article provides a modest legislative proposal for cross-border insolvency
schemes based on the experiences of various common law nations. The Article first
presents a brief review of the types of cross-border insolvencies and the traditional
theoretical models for cross-border insolvency regimes. Following this, it reviews the
experiences of England, Australia, and the United States with statutory cooperation
mechanisms. This section also makes comparative references to the Canadian, New
Zealand, German, UNCITRAL Model Insolvency Law, and developing Japanese
cross-border frameworks. Finally, the Article builds a proposal for a better statutory
mechanism for cross-border insolvency cooperation. The proposal employs the
two-prong statutory structure used in Australia and New Zealand. Further, it advocates
consistently applying the first prong with the case law in Australia, rather than with
similar precedents in England. Regarding the second prong, the proposal argues in
favor of adopting a multi-factor balancing approach similar to that used in the United
States. The Article concludes by submitting that implementing this type of approach
can make coordination of cross-border insolvencies more speedy, predictable, fair, and
efficient.

The theoretical foundation section begins by defining the three major types of
cross-border insolvencies. First among these is exportation insolvency, which seeks to
extend the effects of a domestic insolvency to debtor’s foreign interests such as foreign

property. The Article suggests that this has been and may be best treated by allowing

*Associate Professor, Hokkaido University School of Law. The Article on which this
synopsis is based was derived from a paper presented on July 7, 2000 o a joint meeting
of the Hokkaido University Civil Law Forum and Financial Law Forum. I would
particularly like to thank Professor Susumu Takami and Hiroko Yamanaka for their
assistance. All errors are of course mine alone.
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for extraterritorial application of domestic insolvency laws.” The next type of
cross-border insolvency involves those center-less cases proceeding concurrently in
two or more forums. These cases raise two distinct issues. First, how do courts and
insolvency officers in two or more countries coordinate and cooperate to best
administrate these parallel proceedings. Historically, this has not been a problematic
area and the UNCITRAL Mode! Insolvency Law, among others, codifies the customary
approach.? Second and more difficult is what rule should be applied to determine the
priority among concurrent cases. Given the dearth of global precedent in this area, the
Article accepts the approach of the UNCITRAL Model Law and the proposed Japanese
cross-border insolvency legislation, which commands that local insolvencies have
priority in concurrent cases though exceptions may be made for foreign main
insolvency proceedings.” The Article also suggests that the determination for when to
defer to foreign main proceedings could benefit from a designation and balancing
approach similar to that advocated below.* Finally, the Article identifies local courts’
recognition of foreign insolvency proceedings, so-called insolvency importations, as
the third cross-border insolvency scenario. In this case, local courts must determine
whether to give domestic effect to foreign insolvency proceedings. Almost all modern
cross-border insolvency schemes recognize that the local court has this power,
however, few provide any guidance on what should be the applicable standard for the
determination to extend recognition. This is the principal focus of this Article and its
proposal.

The Article next turns to defining the four primary theoretical models for
cross-border insolvencies: territoriality, universality, modified universality, and second-
ary insolvency.” Territoriality refers to a system that divides a cross-border insolvency
along national lines, leaving each nation where a debtor has interests to pursue its own
insolvency proceeding. Universalism refers to a system where one court and one
applicable law govern all aspects of a multinational insolvency. Modified universalism
refers to a system where domestic laws seek to have universal effect, but where local
courts retain the right to deny cooperation with foreign courts. Secondary insolvency
refers to a system where secured and preferred interests are treated territorially while all
other interests are treated universally or in a modified universal manner.

Section III of the Article reviews the experiences of various common law nations
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with cross-border insolvencies. First, England is examined. England has a dual
approach to recognition of foreign insolvencies. For nineteen designated countries a
statutory standard is provided. For all other countries, a common law standard based on
the courts’ general jurisdiction has developed. Under the common law approach,
English courts will recognize foreign insolvencies, however, there is no clear standard
for when the courts will exercise this discretion.® Thus, the courts act on a case-by-case
basis analyzing all possible facts and scenarios. The relevant rules in Canada, Germany,
the UNCITRAL Model Law, and the proposed Japanese legislation are similar in that
they afford the authority for recognition but do not given any guidance as to under what
circumstances this should be applied.”

England also provides an alternative standard for nineteen former and present
Commonwealth nations. The standard states that when requested English courts “shall
assist” insolvencies from the relevant countries.® The English courts, however, have
interpreted this to mean that relevant foreign insolvencies will be assisted as long as
there is “no good reason not to do so.”” Though this tends to create a presumption in
favor of recognizing relevant foreign insolvencies, as a standard it remains ambiguous
and difficult to predict.

Australia has followed the English approach and maintains two standards--a
mandatory one for designated countries and an optional one for all other states. In
contrast to England though, Australian law incorporates both standards into one
statutory section.'® Further contrasting with England, Australian courts interpret the
mandatory provision to be mandatory, not merely creating a presumption.'" Thus, for
those recognized countries there is a powerful and clear standard allowing for extension
of insolvencies into Australia,

The United States takes a significantly different bearing than England and Australia.
The United States begins with a unified optional standard available to insolvencies in
all countries, but it clarifies this standard by providing six factors to be balanced when
determining whether to locally recognize the foreign proceeding.'? These factors focus
on the foreign insolvency system as a whole rather than the specifics of the relevant
case.'¥ As a result, in application the American standard is more formalistic and
thereby predictable and efficient than the English common law approach.

The heart of the Article outlines a proposal for a cross-border insolvency scheme
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emphasizing a standard for recognition of foreign insolvencies. As noted above, the
proposal endorses the extraterritorial effect of insolvency laws and codification of rules
for cooperation among concurrent cases. It also tentatively suggests that a standard
similar to that advocated below might be employed to guide courts when they are asked
to grant an exception to the general rule that local proceedings have priority in
concurrent cases.

The proposal focuses on creating a better standard for recognition of foreign
insolvencies. It suggests a two-prong framework such as that used in Australia where
both a mandatory and optional standard are aligned together. The mandatory provision
will necessarily only be available to a limited number of designated countries that have
similar insolvency goals and policies. It is encouraged that this section be consistently
interpreted with the strict nature of the Australian precedents rather than the laxer
version seen in England. Similarly, an exception for acts contrary to domestic public
policy would be allowed, but it is hoped that the courts would construe this very
narrowly as is the case in Australia. It is also noted that at the outset no country need to
be designated and that this provision might create an avenue for future bilateral treaty
agreements on insolvency.

Regarding the second prong for an optional standard, the proposal calls for adopting
a balancing measure similar to that used in the United States. While the proposal
advocates creating factors that focus on the foreign insolvency system rather than the
specific proceeding at issue and refers to some general principals found in most modern
insolvency schemes, it does not provide a specific list of relevant factors. Instead, it is
assumed that each country may determine slightly different factors that incorporate and
reflect the values, goals, and policies which that country finds absolutely fundamental
in an insolvency system.

The proposal has a number of benefits. It is feasible since it is consistent with and
may be easily added to most modern insolvency regimes, including those based on the
UNCITRAL Model Insolvency Law. The proposal may also be implemented
unilaterally and does not require reciprocity. Furthermore, there is no downside to the
proposal’s enactment, because the proposal does not require any mandatory countries
to be designated at the outset and because it only advocates clarifying and formalizing a

standard for recognition of foreign proceedings. Finally, the Article concludes that
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adoption of the proposal will make cross-border insolvencies more formalistic and,

thus, more speedy, predictable, fair, and efficient.
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