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LU O ISR = (stay of prosecution) RFIL ORT MAURAR Y2 | RLIHE CEEHE LR 5 WY R S #¥ng 2
#i2 Q MR = (stay of proceedings) B{Zwim 5 2% BWEMEC | | Bl DO v EIN< QEZT wFEM oo L
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O L ROUES ) QEEVWRFER»CHVeUULVRS” TN - D—HVOHhERROHES | BEUMRE

RV IRV ETY 30°

M
—) Code of Criminal Procedure, §671 (N. Y.).

(

() People v. Willis et al.,, 52 N. Y. S. 808 (1898).

(o) I Ml —m—aEURATROUCRRoERM, SHVEE lxcﬂé%, S RE~" Dismissal § R — hu O Wismg
B &0 BB AT W2 MY | FREIECHRUCFHOEEU O S VENMVEL R 28 V80 Vie®
See, People v. Quill, 177 N. Y. S. 2d 380 (1958).

(=) United States v. Brokaw, 60 F. Supp. 100 (D. C. Ill. 1945). 430" ¥ H-HU 0 5 V-0 » 8w
See, Chief Justice Emery, The Nolle Prosequi in Criminal Cases, 6 Main Law Review 199 (1913); 14 Am. Jur. §292-4 (1938) ;
L. B. Orfield, CriminaL Procepure From ArresT To Aepear, 337- (1947) : Note, The Function of Nolle Prosequi and Motion to
Dismiss in Connecticut, 1962 Conn. Bar J. 159 (1962) ; L. B. Orfield, 6 CriMiNaL PRocEDURE UNDER THE FEDERAL RuLEs, 324 —
334 (1967); Note, Nolle Prosequi in Connecticut, 4 Connecticut Law Review 117 (1971).

(w) A.S. Goldstein, THE Passive Jubiciary, 12 (1981). <° v’ Ti—2 N Ak~ N o DHHRBCHUES o gHUE i S0 PR oI 4%
KBREE (1 R<HE) | EEOES | fRUOHEME Y $ i —PEBEY O 20 55° See, Pendeleton Howard, CriMIN-
aL Justice In Engranp, 136-(1931).°
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2.

THERER

(we) | RYKEUBSEE PPE L KEEEN L 20 EREw R\ 50 (H. C. Deb., vol. 945 col. 15 — 16; Feb. 27, 1978)°
wWUEREY -0 FESEBRVSEW - YANF2ACATTR N~ N L 0w Qo< HBERE ORI S U0 QwEH O
R %38 0° See, Tug Tmves Oct. 29; Nov. 27, 1980; March 20, 1982 (H. C. Deb. vol. 20, ser. 6, col. 237-238, March 22,
1982).

(0) RESTHOKEHBYUERMI QI BEXUVEKO 2O WHE® SHEN T MANN LR 45D —ANKUREQ
HHEUEHCEMUY O S iv, HHEE 1O do (| RLPH)°

MmO B, 17 LISIEW U FERHNTH% 2 (Raymond v. A. G. [1982] Q. B. 839) " | &< 15 ¥4 (Prosecution of
Offences Act, 1985) U ~4 0 IEMOMIY L V-2 4% 57 KRB L OUBMU PN 0L 4% L1707 RUmMe kx>
RVEE RFUL LRRORNREH VBN e #E L 00 &0 e R e 0EHB#Ee® B | RVEHSND — =
% (R. v. Broad (1978) 68 Cr. App. R. 28]1) v %" BEELRERoBHIV R BB Oy irkoi 3 2 o0° &R_
ORFEOHKUBFE MW VO VK S -» S wiE° J. J. Edwarsds, Tug AttornEy GEneraL, Poritics Anp ThE PusLic IN-

 TEREST, 444- (1984).

() Note, Nolle Prosequi, {1958} Cr. L. R. 572, 572-3.

(0) Goddard v. Smith, 6 Mod. 261; 11 Mod. 56. ¥t FET4$ B~ BRI EEE (barretry) Y B © He Db v 2 LB 1<
LQa” HEREERIRE N e 0 F OB W LK 48 e

(=) R.v. Ridpath, 10 Mod. 152 (1712). ##k18" D2 6 -0 QTS IKES (libel) (& MRS xU £ AT L2 2 4~ o0 SR M W HIR R &
Bl L6

(8) N7 oROEFGFUFEMCORMNUL 0 S v HE NoKEEKUEEEHEHERE — CREDHRS B v S i —
FHKAGHEHNRPHd (| KRR Qe

() M=% hT N - BIEHE | MRS H4 RO RULDOE IO AT S K VEZ OWY 30U
Sy’ BEEEH (D) RHE | BRREVRNS° SOEXMTEXY CUHTONEVRELVR NIRRT | ¥R
HRCUDIWVREQ 2 QWi v S~ ° Howard, supra note 5, at 394-9; H. Cummings & C. McFarland, FeperaL JusTice, 8
(1937); R. W. Cooley, Predecessors of the Federal Attormey General, 2 Am. J. L. Hist. 304 (1958); R. Kramer & N. Siegel, The
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Attomey General of England and the Attomey General of the United States, Duke L. J. 524 (1960).

(&) Commonwealth v. Wheeler, 2 Mass. 172 (1806). B | <OPH S NN — XEpi- 0 5 o lFiER THH B &R
U RIbs O IO B WwEERI Y R0 s S v ¢ W 5 e° Commonwealth v. Andrews, 2 Mass. 409
(1807).

(22) Agnew v. Cumberland County, 12 Serg. & R. (Pa.) 94 (1824).

() Confiscation Case, 74 U. S. 454 (1868). &8k © H105 &1~ o #E S IXEE - 2 BRIV O W &2 Chief Justice Em-
ary, supra note 4, at 199.

(*2) State v. Tufts, 56 N. H. 137, 139 (1875).

(2) Roscoe Pound, Crivinat Justice In America, 187 (1930). xR BHOOWR U KHEHEES OV IUR BREW®
VU QO LUFTORRWHEREWRIEQ LM S o B RIFMEE S NVIERU Kool g’ LD NLR )
SHEFFONFNH S L LONR/UT HEEHR (GHEVER) ROCER #XHKEESRUERHOREN &
| WRUECHEDFER MM C TR MU UD LB L0885 UWHE O #21 v = X € Aa e EE (Director of public
prosecutions) wWiEE " MR OWHEMB I CREVWK OV I QUIV v ROEREERCR | 2" HBI2LELRO
500 1) VI Q® d. at 187-8.

) LA N R IEE S O B-H Q #E R B 2 KR - L B KRR 00 O v ” National Commission of Law Observation
and Enforcement, ReporT On Prosecution, 97 — 100, Table 17, (1931). Rimi v 468 :0° 2y’ | R [{{HEAME” MR
CRHEEES [ HRERBEUWORHU S O vWHMSOP SN 0%t | RITHESYY oK BB IS QR
FE L QVEERUEELLY S

(%) Minnesota Crime Commission Report (1927) 31.

(%) Warner and Cabot, Junces Axp Law Rerorm, 29 (1936); Criminal Justice in Cleveland, 207, 329, 368 (1922). #£12" Jo&H
SEHuE ( SRS LI MOn | BOEBIEMHI O ¢ ~R—KWE” N. F. Baker, The Prosecution Attorney: Legal
Aspects of the Office, 26 ]. CRIM. L. 647 (1936). gag:°

(2) M= Nk T N - EEHGHE SEOHRESRHEY O VE KER R | EH (B (F) RE° #Tmy

Jeit43(1-46)46



KBIAFEITTY (1)

/l‘:

B

FI=ER

O 3 v 1" L. B. Orfield, CriminaL Procepure From ARresT To AppeaL (1947) p. 340-343, n. 289-302. ; W. M. Whitman,

FeperaL CriminaL Procepure (1950) p. 381-4; M. S. Rhodes, 6 OgrrizLps CrivinaL Procepurt Unper The FEpERAL RuLEs, 250-1
(1987) 2w #r k| Kii¢ (EE¥) 20 5% 1 Drarring History Or ThE FepgraL RuLes Or CrivinaL Procepurg, Ed. by
M. Wilken and N. Triffin, 190-2 (1991). s 0\R2:°

(&) Section 54 (part IV, ch. I, tit. IV) of the Revised Statutes of New York (1829).

(53) Commissioners’ Report on Code of Criminal Procedure [1850], ch. VI, p. 341 %" #FEFEHMCERoREC & 53 KRz
Eov MO NEWE IV 5 e°

() »)€1E" 69 American Law Reports Annotated (hereinafter cited as ALR), 240-2. ERE NV D\ 48" State v. Hickling,
45 N.J. L. 152 (1883) ; State v. Mathews, 98 Mo. 125, 10 S. W. 144, 11 S. W. 1135 (1888) ; People v. Beckwith, 2 N. Y.
Crim. Rep. 29 (1884); State v. Frazier, 52 La. Ann. 1305, 27 So. 799 (1900).

Q) NN TRBETEE, EEETEE | 2 (| RERE) NIE |

) People v. Harris, 1 Edm. Sel. Cas. 453 (1847). ZE N4 » < 1H | K- EHFCmEwHE ¢ @°

&) Ex parte Barganier, Tex. Crim. Rep.-, 23 S. W. (2d) 365 (1929). 1) QEE 1 O S W 13” ALR, supra note 22, at 243.

&) People v. McLeord, 25 Wend. (N. Y.) 483, 37 Am. Dec. 328 (1841) ; People v. Bennett, 49 N. Y. 137 (1872) ; ALR, supra
note 22, at 241-3. SUFRHE:°

(&) The American Law Institute (hereinafter cited as ALI), Cope Or CrimMivaL Procepure, OrrFicial Drarr (1930).

(J) REFEZCRBRSREUQO IV R HHREEVREEULQ°

() RNk NEEME | N<SHE

TREED Mo mUHBEHENCEIEY~ 0V HIECEH O UL U BN ROR0 4 oEm e ) VRIK

(&8) People v. Bruzzo, 24 Cal. 41 (1864).

(=3) Ballentine's Law Dictionary 3rd ed., p 357 (1969)

(8) Federal Rules of Criminal Procedure §12. )RR #m HUERRHAIM |0Rde (1 RERYE)” BEKE TN <xoRAORKEHBR
EfrEHERER (Ve REATIKLKLYIe (| RLESRE) 1] K b f05E°

o~ s~
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i)

R) #WRERWH () | 1N Whitman, supra note 19, at 99 —.

(3) EHECH A—mM—AECUFTERN VY UERP ORHNERJIE VA © 4° i)t The Consolidated Laws of New
York Annotated §§1-387 4350 §0E%°

($3) Whitman, supra note 19, at 381-3.; Note, Outline of Code of Criminal Procedure, 12 A. B. A. J. 690 (1926).

() United States v. Doe, 101 F. Supp. 609 (1951). R O HEHRAROR VS SR BH1<+ FEEUTE & U Rub O v 5 LB
WEEQ K08

(55) MEEmMEL s v BEEEH (2) RINHBSREVLUSS Do e QREDHIES (B < o RIFH R IT
EogLd (EER | HRE) ° e GRBEEHRY TE<BEHE EREEHIEVXIEY K7 KETH -V &EE v R &Lk
mEMwIEe MBEY S 0RFMOHMARMIENOLY S U CIMB L IKE U L0~ o SERIW N 0EIE ) VE
FOW 5 e FIE MOFHEEHEG M — 1 1OHBR U AT o RFELRGFNC BHIORE — | RLHEMERND
#oige (1 R348 | ORI (=) REE°

() United States v. Cox, 342 F. 2d. 167 (1965). ¥i-7" | RKEY | O 1@ m AN > VEFXKBEIRETEN >
NEHR T SR H B BB U HIRT O 4 R O ) U R TR ERE 14 e v O W U C IR IEER W ED N
S E QT YU S O VIDEREREH VR UKL S e’ BREHREHBEEPR S SR oK E Ry £ 22 i
IR0 S Heel © 48 5 R 17 fhiBw# Qe ) VR IHKMS S

(B) Id. at 179. Q- CHWEVREESL»Q VWY BN Frank Tuerkhaimer, Prosecution of Criminal Cases: Where executive
and Judicial Power Meet, 25 Am. Cr. L. Rev. 251 (1987). swfi:°

(2) United States v. Cowan, 381 F. Supp. 214 (1974). v 2 RFr" Mmoo IR THHESME, R wvRe” Mg
BRSNS 0V RO OVHERUR 0 R NRIRS S ) VIVER VS FREOL°

() United States v. Cowan, 396 F. Supp. 803 (1974). £ REHKUWCHED KREOHECHEK U4 O VDL R fhuUKkEs

m ¢ S HEEEWR VOV R ORI 2 0° D& EWE-DOUIRLRNERNC IR WA Q W 44

IRV ER > RULW SR LuX®” In re Ringwood Fact Finding Comm., 324 A. 2d, 1 (N. J. 1974) ; People v.

Municipal Court (Siple), 103 Cal. Rptr. 645 (App. 2nd Dist. 1972); Murphy v. Yates, 348 A. 2d 837 (Md. App. 1975). #£24
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8.

il

HelmmEEd L O S\ *8” Note, The Special Proseculor in the Federal System, 11 Am. Crim. L. Rev. 577 (1973) ; Note, The Proposed
Court — Appointed Special Prosecutor, 87 YarLe L. J. 1692 (1978) ; Mark Bertozzi, Separating Politics from the Administration of
Justice: the Role of the Federal Special Prosecutor, 67 JupicaTure 10, 486 (1984). 2R R:®

#6400 QEE VBB R i OREREATIE RIREWE (HEU (independent counsel) ) © HdE LR 10
B | 0 Q QR ®I- OV 500 BHEED KRS Tk 0 EHHIQ HEEE L BUCHRBRE S 10 1040
P BRI R 11X 4~ 10 0 § ¥ 1348 5 U4~ ° See, Morrison v. Olson, 108 S. Ct. 2597 (1988). +J ST Y O wv” B mAE"
Nk R RER— - 1D R

%) United States v. Cowan, 524 F. 2d 504 (1975), cert. den. 425 U. S. 971 (1976). ¥& UL Q0 S W O HE BB U HeR™ &
URBT T—RENDRY N CERE (0) 1P S4BERH (S) CEREWRE mlX-6»6° 13 An. Cr.
L. Rev. 819 (1976); 45 George Washington L. Rev. 260 (1977).

(=) 2" B (de minimis infraction) KRS BRI EECL LR S WVERURY 30 VLB OO W20 &V 8e°
ERERCOBERU QO ZE HESRERURFORYCRRCER - v~ — A xoRUKSDOERLR-ER,
RRKAEKE | #01 (de (| RROY) P

(Q) NuxBHNE EHREVRI— - Novxg (1RP11E) 1P -10 | KRORELSD ekt — - ho b Kl
BHeQUeBRTRVESURERUIEY HEEQCFESCHRE Y O 3 \v” R. Allen & R. Kuhns, Constitutional Criminal
Procedure, Chap. 5 (1988). #r+0405:°

(¥) B. L. Gershman, Prosecutorial Misconduct (1987). ¢ —X + O — « K& — ARV VLIS R xRULIVSIREYV
€ MO KD, VR o DS SHERKHITE0° BiKtaohaNd b AER-200QV R ROERHERR:E
QRED AR O R HOHIE L~ 0 WiENI R R ER R (DB 5 QBB R K40 UIREND 0 200 B
RICTERER ORI L w0 MM UIRIY TEBF) ROSVHURORVY I e RMmuR e’ Wiego" N
NERUG S Vo BKSRESEOERU( SMHEN N~ D -2 CHRECER V. ERCIMHLEHE Y
0ROV 0° ERNOKTH YR REIEV I WY YUNBX|6 - CwHE:° The Burger Court and Prosecutorial
Misconduct,21 Cri. L. BuLLETIN 217 (1985) ; Why Prosecutors Misbehave, 22 Cri. L. BuLLETIN 131 (1986).
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i)

(2) United States v. Russell, 411 U. S. 423 (1973). ¥ HII<LHNER OB SR ORAWIE O W I 20107 B
LVORWUKRP NV VS SR BEOVEROHAU P L o) QB OO0 Ul ol S e RIEHR
HBOMOREVHLVHERTECTEVWH LY 5:0° »0 u-p" TR 5 0 & #HECHOHERS €M U Ve 0
VR RIKE S JERFE AT 0 R U R R LR ) uw BRE U4 0 0 S IR L w4
Q00 VY W R QL KA O S B RN TE#SE Vi CISE — N ) o RORERR
WD —  HOESR | O | e (| RPRE) Kae

() Yick Wo v. Hopkins, 118 U. S. 356 (1886). HHIFERK ¢ € 0B Y1<%" {EER U 5 K € BH¥K Qi wiER
B LR LU ORIR O R8 R O ° KM MK M B RN N NANK TERUN ] OF€S” Ve o0 1HO
HFULERKCHIL S OB YOI OOKURRERI-oF EREFERIZNCL | Ee ot fiotR o o |
B AR O 0 o< P XV REET R SIREHKES U QEERRYHRL LS WO EER ( <IxEBERW
HoLun0 BIERRRECHRVENCHFERE M v O VHBERCTEEWI-IL-2QL480° KU 03
MEQLUNXENRN SXYELPEHUBRGSL Lunt’ JRK FERUECHIBREHE VO KO RS —
— Ax o RULECEEVEE, HMEBEFEOMII (| KL ST TR IO M OEE U Ao TN L0 — 2
A 1 1H1O% (1 R<BEH) | | RIKS-#aizo5°

(%) United States v. Goodwin, 457 U. S. 368 (1982). #4jn< H i fe{u v 85 L W im0 DO U HI8 BHEL L M A N = N = L
SERRAUD L MR LRI L7 SRR | O SEE-WEo K RIEwEC L° IREOESCHUEBIIHOO-2 SR
Him U L EMOEHEPLONER FESRA] |7 HOOL QMm@ ML | HE-SELHEVL S O ° v v
< BEHUC MFERRMER (vindictiveness) ; wHE D" BRI SHMLLUROU20C" KEMERKEES I QW
RIONUR BIEHERELY RS VL U ¥ - oMK O S U C 00 K B REERITR S #ER Q4"
Rt — DR XEXENEURKV IS VEBRULN NOERUQSVYE L3I (Q) Ukose

() The Bank of Nova Scotia v. United States, 487 U. S. 250 (1988). 3= O S\ 17 FFEE MK ETEEYHIE 1240 1 &Kk 1
@ H N — IR RN O R T C MR | N xR RR) [ — e

(R) 1L B0 5w RER IR | B
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THIEER

(R) Wesrs Ann. PenaL Cope §1385 (CAL). 28 (F) REE° UKL COZHMOTER” ALL supra note 27, at 895-6. v £ 8"
DYXKONNIN o NRN RN KWPFEVOVELQHE Y00 RV EO L2 F.W. Miller, Pro-
secuTioN (1969) 2+ e° M CHEM , YO S VEECOHNMBE U 2& 2\ 5 (See, at 334-) ° Chapter 8, #=!2 p. 312ff.
CHESICEHBEEY O S iRk e°

o) s 5 Oy ¢ &< WwRIERUEDS U2 QU0 Miller, supra note 50, at 137-.

D) EEHoNEe

RB) Dysonv. A. G.{1911]1 K. B. 410.

3) REEOHNG) IR0 o N0 (HNRKKZIIRE R Voo f0) ©
T® ¥ OEETELRTeE S Re (Discontinueance of proceedings) =~ & #°

@ PECHEREC L R o 0 5 Yo R KK S B U - SRR TR © HiR i bR S IR Bl v 4 S 3n
SOMEHI O RS L OHRIRH T T 46 O W A0 0RO 2+ (be discontinued) -0 € VUAQ° LD VSR S
SEEER BT L 4 oV QB W E U P e ) vk TR e
S0

Qa0 CHIIRREWEORQEERE O v-2” HRMBDeON BREEVDAVERDY (K<) SHEiIe
B 148 50°

13) +)QuE” A. Sanders, An Independent Crown Prosecution Service?|1986] Cry. L. R. 16, 21-. §88:°

AL supra note 27, at 897. Connecticut —Gen. Stat., 1930, sec. 6447.

State v. Anderson, 26 S. W. 2d 174 (1930).

People v. Vaughan, 42 N. Y. S. 2d 959 (1897).

People v. Ritchie, 17 Cal. App. 2d 1098, 95 Cal. Rptr. 462 (1971).

Note, Dissmissal in the furtherance of justice, 48 WasuincTon L. Rev. 686, 689 (1973).

Criminal Procedure Law §210-40.

State v. Sonneland ,80 Wn. 2d 343, 494 P. 2d 469 (1972).

~
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Al

(8) Wash. Rev. Code §10. 46. 090 (1959).

FTRFTED MO CE NV w U BEE IS HIZ MO & OIS M Q L€ L (in the furtherance of justice) 5 &
@E%%%wﬁhwR@%mﬁ%@uw§£%w°J&J'WQW’HRQQME%@¢”&’VW@ LR S R0
BoP DKBEREVOVELRe 80 EHiY KEELEPR OVFEEWELY SN Bk vH
$5°,

) Note, supra note 60, at 688.

) State v. Clark, 242 A. 2d 94 (Conn. Cir. A. D. 1968).

)} &~ NZ D (Ex parte Anderson, 457 So. 2d 446 (Ala. 1984); ~+R N ™ — (Webb v. Harrinson, 547 S. W. 2d 748 (Ark.
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A Study of Dismissal in Criminal Procedure

— ‘Dismissal in furtherance of justice’ in New York State —

Makoto IBusukr

Introduction
Part 1: An outline of dismissal prosecution
1. From Nolle Prosequi to dismissal
2. Dismissal Doctorine (in this volume)
Part 2: ‘Dismissal in furtherance of justice’ in New York State
1. Section 671 in Code of Criminal Procedure
. Criminal Procedure Law of 1970
The cases in CPL

. The cases and rivision after 1979

gos W

. The meaning and function of ‘A theory of justice’
6. Dismissal in each state
Part 3: A theory of dismissal in criminal procedure
1. From prosecutorial abuse doctrine to dismissal
2. Fundamental approaches to dismissal
3. ‘A theory of justice’ and dismissal

Summary

In Japan, if there are unlawful conducts or violations of constitutional
rights of a defendant, we apply what we generally call the ‘prosecutorial
misconducts doctrine’. The practice of this theory, however, has been

criticized because it cannot be applied to certain situations, such as when a

‘The author is Associate Professor of Kagoshima University. Ph. D. (Hokkaido
Univ. 1991), LL. M. (Kanazawa Univ. 1984)
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judge does not find any unlawful conduct but thinks it is better to terminate
the procedure.

Another shortcoming of this doctorine is that with the need for the concept
or policy of de-criminalization or diversion, it makes the use of this doctrine
uneffective. In the U. S. a system of dismissal has been used since the
common law era. One state in particular, New York, has established a strong
view of terminating criminal procedure based on un-typical causes of
dismissal.

The New York State system, which is a model for other states in the U. S.
because of its long history of many dismissal cases, has clear statutes and a
strong veiw of terminating criminal procedure based on motion by the
defendant.

In this thesis, extensive reference and use of the dismissal rules in the
state of New York have been used. It is hoped that it will be useful in the
future construction of Japanese dismissal rules. Throughout this thesis some
CHARACTERISTICS of efficient dismissal rules become clear. Three main
points are: (1) The flexibility of application to cases, for the statute permits
the motion based on un-typical causes for dismissal ‘in furtherance of
justice’ or ‘in the interest of justice’. (2) Simplicity for the court to determine
dismissal of the case, for the court has judicial discretion in a dismissal
proceeding. (3) The wide extent to which a judge has power in court.

We should observe this system with attention focused on two main points.
The first, is the release of a defendant when there are violations in the
proceeding. The second, is a view of criminal policy through de-
criminalization or diversion. Usually, we argue these topics separately, but
in regards to the dismissal procedure, we can explain criminal law and
procedure together in full.

Also, in this paper, is the offering of a suggestion to Japanese laws makers
and scholars in regards to legislative solution and legal interpretation. Both
are discussed in comparison with published Japanese articles from the past
twenty years. Ironically, these past articles suggest that the institution of
the dismissal rule is an urgent matter. Although previous articles and books
have been written about this problem, the need for a new theory for
terminating criminal procedure has been great.

The author hopes that with the solution offered in this thesis, it can lead to
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the begining of a new dimension in the termination in criminal procedure in

Japan.
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