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(Z) Id atpara. 211.

() Id. at para. 212.

(Q) Id atpara. 213.

() Id. at para. 214.

(2) See LAW AND PRACTICE OF THE EUROPEAN CONVENTION
ON HUMAN RIGHTS AND THE EUROPEAN SOCIAL CHARTER
100 (Donna Gomien et al. eds., 1996). w4)” m—O»%L <L
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European Convention on Human Rights and The Prevention of
Terrorism, 32 INT'L & CoMP. L.Q. 82-119 (1983).
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The Japanese Supreme Court in its decisions has acknowledged that the right to life
is the most important right in the Japanese Constitutional Law. Even so, the Japanese
Supreme Court has not given a clear interpretation of the Constitutional meaning of the
right to life.

Current constitutional theory has approached the issues of life from the standpoint of
the right to self-determination in the pursuit of life, liberty and happiness. Only a
minority of scholars assert the right to life, liberty and pursuit of happniess should be
analyzed individually, and the State has a positive obligation based on the right to life.
However there has not been a definite statement made concerning the right to life.

In contrast, under international human rights law, there have been numerous
agreements addressing the right to life, it has become a topic of debated in the
international arena, and the subject of a vibrant sholarly debate. For example, there is a
highly influential declaration which states: “The rationale of the right to life concept
may thus be said to be the protection of the life of every individual human being from
all possible threats. The right seeks to enable each individual to: have access to the
means of survival; realize full life expectancy; avoid serious environmental risks to life;
and to enjoy protection by the State against unwarranted deprivations of life whether by
State authorities or by other persons within society.”

Among international agreements, the European Convention on Human Rights
(hereafter, “ECHR”) which went into effect on September 3, 1953 clearly provides for
the right to life in Article 2. In addition, the Convention established the most advanced
judicial systems to guarantee human rights in the world. Over a period of forty years,
there have been numerous decisions made this judicial system. By virture of these
decisions a rich body of case law and legal theory has been developed and will be
analyzed in this paper.

First, in the drafting the ECHR, the close relationship between the security of life
and the security of the person was emphasized. Although the detailed provisions about
the right to life were proposed and adopted to some extent, general provisions were
also included in order to provide a complete guarantee of the right to life. Moreover,
from the drafting history of the right to life, it is obvious that the interpretation and
application of the right to life must be made on the grounds of “general principles of
law recognised by civilised nations”.

Second, The protective range of the right to life in the ECHR, or the meaning of Art.
2, has been an issue in many cases before the European Commission of Human Rights,
but it has not yet been considered by the European Court of Human Right. Although
the ECHR has yet to consider a range of issues concerning medical treatment and the
provision of a healthy environment, the meaning of the right to life as a positive
obligation of the State has been considered. Finally, through a progression in
interpretation, expanding the protective range on the basis of Art. 2 para. 1 Sec. 1’s
“shall be protected by law” is possible.
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Thirdly, regarding the “No one shall be deprived of life” clause, the European
Commission of Human Rights and Committee of Ministers addressed head on the
duties of the defendant state in its Cyprus v. Turkey decision. It is prohibited death
resulting from the use of force which is not absolutely necessary in order to achieve
those purposes which are provided in Art. 2 paragraph 2 of ECHR. The prohibition of
the arbitrary use of force Art. 2 paragraph 2 of ECHR was also considered in Stewart v.
United Kingdom, and resulted in a strict standard that the use of force must be
absolutely necessary. Exceptions in which deprivation of life is permitted under Art. 2
paragraph 2 of ECHR has been interpreted by the European Commission of Human
Rights in a series of cases concerning Northern Ireland. The European Commission of
Human Rights in Kelly v. United Kingdom have been criticized in comparison with the
stricter “absolutely necessary” standard which was considered in Stewart v. United
Kingdom. “The behaviour of the soldiers must be evaluated in the background of the
events occurred in the Northern Ireland and Northern Ireland is facing the situation that
the killings made by terrorist is a common thing in daily life.” In an examination of
applicant’s standing, “Kelly’s application was dismissed on the basis that the power to
arrest which the court of North Ireland does not admit and does not exist in Northern
Ireland would had been existing in Northern Ireland.” Moreover, the European Court of
Human Rights decided its first case concerning Art. 2 of the ECHR in McCann, Farrell
& Savage v. United Kingdom. This case decided by the European Court of Human
Rights is expected to be influential in cases concerning Art. 2 paragraph 2 on the
ECHR in the future.

Fourth, because of coming into force of the Sixth Protocol of ECHR concerning the
abolition of the death penalty in peacetime for the majority of the States of the ECHR,
the importance of the Art. 2 paragraph 1°s reservational provision concerning the death
penalty is decreasing.

Fifth, as to unborn child’s the right to life, the European Commission of Human
Rights took a cautious step forward concerning this issue. It is not clear however
whether it recognizes to the same extent as the famous decision of Roe v. Wade a
pregnant women’s freedom to abort an early pregnancy. The European Commission of
Human Rights currently permits the abortion on the basis of health or social reasons to
the large extent.
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