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Judicial Review and the Legal Process

Teruki TsUNEMoOTO*

Introduction
I Legal Realism
1. Legal circumstances in the early 20th century
(i) Trends of the United States Supreme Court
(i) Legal culture
2. Realist Movement
II Process Jurisprudence
1. Criticisms of Realism and the birth of Process Jurisprudence
2. Legal theories after WW II and the development of Process
Jurisprudence

Conclusion
* *® *

Although some ten years have passed since Earl Warren’s
retirement from Chief Justiceship of the United States Supreme
Court, many issues generated in the debate over the performance of
the Warren Court still remain as matters of profound academic
concern.

One of the focal points of the scholarly criticism, notably that
of H. M. Hart, A. M. Bickel and H. Wechsler among others, with
which this note is concerned, was that the issues dealt by the High
Court in terms of “substantive equal protection” were ill-suited to
solution by the judiciary.

The note attempts to examine, in order to explore the proper
limits of the judicial power, these critics’ idea of the judicial function,
particularly the power of judicial review. In so doing, the note

first discusses the origin of their idea, then proceeds to describe its

* LL. M. 1980, University of Hokkaido
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characteristics, and concludes by indicating that their somewhat tra-

ditional notions appear forced when applied to the present age.

The critics’ jurisprudential idea (which is referred to as Process
Jurisprudence in this note) focuses its attention on the smooth func-
tioning of the legal process to effectuate the general implementation
of social values. For that purpose, they attempt to match govern-
mental institutions to the areas they are best prepared to supervise
and the problems they are most suited to resolve. Such limitations
included a requirement that the Court settle only such disputes as
are susceptible to solution by reasoning from generally applicable
principles.  Their theory of the judicial process was founded on a
rejection of both the so-called Mechanical Jurisprudence, with the
legal ideal of a fully defined system of rules and the notion that
rule application was the proper conceptualization of the judicial func-
tion, and some extreme tenets of legal realism such as denial of
usefulness of logic and rules. Nevertheless, their view of the judicial
function is basically traditional, and the proper limitation of judicial
action is thought to be inherent in, and derivable from, the tra-
ditional conception of adjudication. Consequently, their judicial
theory, in its original form, can hardly be said to be fit the present
day when purpose of litigation is significantly shifting, at least on
federal level, from private dispute settlement to the challenge of

policies embodied in statutes and the Constitution.
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