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Possibility or Impossibility of the so-called

“Jurisprudence as a empirical science” (1)

Masamichi MoRIYA*
Chapter 1 Introduction to the Problems

1 Jurisprudence as a empirical science (omitted.)
2.1 Central issue and method of sociology of law (S.L. in the
following)

Professor T. Kawashima has long advocated the so-called
“Jurisprudence as a empirical science” which includes S.L.. Accord-
ing to some of his recent essays the conception of this science and
its method to be adopted are as follows. S.L. has long concerned
itself not with the law itself but only with the areas surrounding the
law. And S.L. hitherto failed not only to have jurists take deep
interest in S.L., but also to develop itself in interaction with other
social sciences. “Empirical science of law” has to study the core of
the law, that is, the social control of judicial agents with the law,
and legal rules themselves. The principal method of this study is
to be the operational analysis of such legal concepts as “law’’, “legal
right”. For, so far as these concepts are understood as if they
refered to metaphysical entities, as in the ordinary jurisprudence,
they couldn’t be treated in empirico-scientific manners. Those con-
cepts must be translated or reduced logically into empirical concepts
in terms of observable predicates (in a broad sense).

But there seems to be a paradox in his claim that it is impos-
sible to translate those concepts into observational terms, while they
must be analysed in terms of observable predicates. This paradox,
it may be suspected, has its origin in a discrepancy between the
operationalism and the hypothetico~deductive (or -inductive) method
of theory—construction, which Professor Kawashima espouses. And

* Professor, Faculty of Law, Hokkaido University
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Hokkaido L. Rev.

this discrepancy seems to have led him and some ones of his group
to the position which assumes that each concept or term in a theory
is operationalizable independently of the structure of the theory, or
its position in the theory.---In fact, Professor Kawaghima has
analyzed such concepts as “law”, “legal right” as ideal-types whose
theoretical nature is different in some respects from that of so-called
hypothetical constructs (or theoretical constructs).

The question whether this position is acceptable or not will be
examined, in relation to the history of the sphere of modern physics
where was the root of operationism, in the next chapter.
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