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Hokkaido L. Rev.

Issuance of Shares to Retain Control
— A Note on Some Cases in Japan

and the United States —

Koji KoNDo*

Issuance of shares is sometimes used by management of a cor-
poration to thwart a take-over by outsiders or to freeze out another
faction of the board of directors. If the sole purpose of the igsuance-
is to retain control, the issuance is unfair and injunctive relief is
available to those who would be injured (cf. Japanese Commercial
Code § 280-10). However, where a good corporate purpose is fur-
thered by the issuance and constitutes the principal motivation for
the transaction by the board of directors, it is immaterial that the
consummation of such transaction may have some effect on the con-
trol of the corporation, and the agreement will stand or fall depend-
ing on whether it is fair to the corporation (c¢f. Cummings v. United
Artists Theatre Circuit, Inc., 237 Md. 1, 204 A. 2d 795 (1964) and
Klaus v. Hi-Shear Corp., 528 F. 2d 225 (9th Cir. 1975)).

When issuance of a substantially smaller number of shares.
would have served the corporate purpose asserted by management,
the primary purpose of the issuance is to retain control of the cor-:
poration (cf. Condec Corp. v. Lunkenheimer Co., 230 A. 2d 769 (Del.
Ch. 1967)).

Whether an anticipated raid on the corporate assets justifies an
attempt to retain control by the issuance of shares remains a prob-
lem (ef. Condec Corp. Case; McPhail v. L.S. Starret Co., 257 F. 2d
388; Cheff v. Mathes, 199 A. 2d 548 (Del. Sup. Ct., 1964) and notes
thereon). In at least one Japanese case the court, in rendering its.
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judgment, seemed to take some consideration of the fact that the
plaintiff corporation had taken advantage of its position in dealing
with the defendant corporation (Daiichi Boseki Corp. v. Ebisu
Orimono Corp., Sakai Branch of Osaka Dist. Ct. 731 Hanrei Jiho 85
(1963)).

In close corporations, as seen in many United States cases, it
is usually difficult to find a good corporate purpose for such issuances
of shares, so control in a manner not originally contemplated by the
parties is often the sole or principal purpose.

Management of the corporation should bear the burden of
justifying its action, by showing a good corporate purpose, where
it is found that there is a conflict concerning control of the corpora-
tion and that the issuance of shares would frustrate the plaintiff’s
legitimate expectations regarding control.
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