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(=) Robert A. Gorman, Basic Text on Labor Law. (1976) p.137.

(=) James O. O’Hara & Daniel H. Pollitt, “Section 8(a)(3) of the Labor Act: Problems and Legislative Proposals”, 14
Wayne L. Rev. (1968) p. 1106.

() Edward Miller, An Administrative Appraisal of the NLRB (Revised Edition). (1978) p.121.

(=) 45 NLRB Annual Report. p.9.
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(=) Note, “Protecting at will Employees against Wrongful Discharge: The Duty to Terminate only in Good Faith”,
93 Harv. L. Rev. (1980) p. 1838.
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() Clyde W. Summers, “Individual Protection against Unjust Dismissal: Time for a Statute”, 62 Va.L.Rev. (1976) p.
488.

() Comment, “Employment at Will and the Law of Contracts”, 23 Buffalo L. Rev. (1973) pp. 222—228.

(o) Summers, op. cit., p.484.

(=) Note, “Implied Contract Rights to Job Security”, 26 Stan. L. Rev. (1974) p.337; Note, “Protecting at will Employees
against Wrongful Discharge: The Duty to Terminate only in Good Faith”, 93 Harv. L. Rev. (1980) p.1828.

() William H. Danne, “Annotation: Nature of Alternative Employment Which Employee Must Accept to Minimize
Damages for Wrongful Discharge”, 44 A. L. R. (3d) p.640. $OBE° ML IOV ol O S HERBYEA( Vo
o 50° Jeffrey L. Harrison, “Wrongful Discharge: Toward a More Efficient Remedy”, 56 Indiana L. Rev. (1981) p.
242,
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() Harrison, op. cit., p.211.
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(2) Dan B. Dobbs, Remedies (1973) p.929; Corbin, On Contract (1951) §1204.

(=) Dobbs, op. cit., p.931. @ & ~" BIE (executive) N O 5V HEHGQ00° M.T. Van Hecke, “Changing Emphases
in Specific Performance”, 40 N.C.L. Rev. (1961) p.18.

&) Halsbury’s Law of England (4th ed.) vol. 16 Employment. p.328.
(2> (1971] 3 All E.R. 1347.
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(—) Basic Patterns in Union Contracts (9th ed.). (1979, BNA) p.6. M+’ ROC — ¥ N <« QBRAV O SR
RO 500

() e~ %" Walter E. Baer, Discipline and Discharge Under the Labor Agreement. (1972); Frank Elkouri & Edna
Asper Elkouri, How Arbitration Works (3rd ed.). (1974) pp.610—666. BE°

(») Basic Patterns in Union Contracts. p.9. M=% ENX — ¥ N~ Q8BEE ' D8 o Y o2 M| g
510°

(=) Elkouri & Elkouri, op. cit., pp.648—651.

() Thomas J. McDermott & Thomas H. Newhams, “Discharge-Reinstatement: What happens thereafter”, 24 Industrial
& Labor Relations Rev. (1971) p.539.

() Arthur Anthony, “An Empirical Analysis of Discharge Cases and Work History of Employees Reinstated by Labor
Arbitrators”, 36 The Arbitration J. (1981) p. 44.

() EREROREHNERFRENIER S o0 2" M O SV 1 Steelworkers” Trilogy cases (1960) %39 2R Q& 4Q>0°
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(%) Collyer Insulated Wire Co., 192 NLRB 837 (1971).
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<Summaries of Contents»

The Comparative Study of the Reinstatement Order
between Japan and the U.S.

Tetsunari Doko*

1. Article 7 of our Trade Union Act provides that an employer shall
be disallowed to discharge a worker by reason of his being a member
of a trade union or having performed proper activities of a trade
union. Whenever the Labor Relations Commission finds an employer
violating that provision, LRC usually issues.an order to reinstate-a
discharged worker in his former position with back pay. National
Labor Relations Board of the U.S. issues the same order in that
case. So, in this article, I research the comparative study of the
reinstatement order between Japan and the U.S.

2. In my conclusion, points of difference between them are as
follows. First, in the U.S, the court has no authority to issue the
reinstatement order in that case. But, in our legal system, the
court, like LRC, may issue the same order. A two way remedial system
is a distinctive characteristic of our labor law.

Secondly, there is difference concerning the basic pattern of re-
medial order. NLRB orders an employer to offer to reinstate a dis-
charged worker. And NLRB leaves it optional with the worker wheth-
er he will accept the offer. Practically, however, many workers
will not retrieve their former positions for fear of their employers’
reprisals. In Japan, LRC orders an employer to reinstate an employee.

Thirdly, our LRC does not consider the problem of redundancy
of work force which breaks out as a result of the reinstatement. But,
NLRB carefully takes that problem into consideration. Divergence of
labor management relations system seems to explain these different ways

of dealings.

* Associate Professor of Law, Faculty of Law, Hokkaido University
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