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() 326 U. S. 496 (1946).
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State Action : Theories for Applying Constitutional Restrictions to Private Activity, 74 COLUM. L. REV. 656 (1974).

(8) 458 U. S. 457 (1982).
=) 458 U. S. 527 (1982).
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(%) 436 U. S. 149 (1978).

() 436 U. S. at 164.

(3) Supra note 28.
$) 457 U. S. 922 (1982).
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(&) 346 U. S. 249 (1953).

(&) Van Alystyne, Mr. Justice Black, Constitutional Review, and the Talisman of State Action, 1965 DUKE L. J.
219 ; Henkin, Shelly v. Kraemer : Notes for a Revised Opinion, 110 U. Pa. L. Rev. 473 (1962) ; Pollak, Racial
Discrimination and Judicial Integrity, 108 U. PA. L. REV. 1 (1959) ; Wechsler, Toward Neutral Principles of Con-
stitutional Law, 73 HARV. L. REV. 1 (1959) ; Comment, The Impact of Shelly v. Kraemer on Ming, Racial Restric-
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() 419 U. S. 345 (1974).
3) 407 U. S. 163 (1974).
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HHE e mREE NI R4 02 @ A Public Utilities Commission v. Pollak, 343 U. S. 451 (1952).
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Developments in American Constitutional Law :

State Action

James E. HERGET*

1. Basic Theory
II.  What Amounts to State Action
III. Recent Cases and Future Prospects
* %k * %k

It is said that, according to the theory of American Constitutional
law, the requirement of state action is prerequisite to the invocation
of constitutional guarantees. In this Article, the author clarifies the
theoretical basis of state action, examines the framework of the
United States Supreme Court’s holdings on the requirement, and
suggests future prospects of state action theory.

In Part I, the author outlines three basic principles of the
American Constitution, namely, individual freedom, majority rule,
and limited government, and points out that these principles can be
harmoniously integrated onlywhen constitutional provisions are
applied to the governmental activities.

In Part II, the author classifies the Court’s cases on the state
action requirement into three categories, namely, the public function
eoncept, a mutually beneficial enterprise, and state encouragement of
private activities which is subclassified into four types: legislation,
court enforcement of disfavored policies, subsidy, and licensing.
The author examines cases in each category, and points out that
some approaches have been narrowed and others are all but dead.

In Part III, the author considers cases decided in 1982 and
their impact on the categories above, and concludes that the

Court’s decisions can be said to reaffirm its former approaches

* Professor of Law, University of Houston Law Center
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except for “the encouragement by legislation”. In regard to limiting
the circumstances in which private action can be converted to state
action, the Court has remained true to its proper role in the

American constitutional system.

JL#e35 (6 - 280) 968



