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< Summaries of Contents>

Developments in American Constitutional Law :
Government Aid to Religious Education

James E. HERGET*

| . Introduction

Il, Establishment Clause Theory

I, The Cases

IV, The Recent Cases: Back to Square One

The object of this paper is to examine the United States Supreme Court’s
treatment of government aid to education in religious primary and secon-
dary schools under the establishment clause of the United States Constitu-
tion. The standard to determine the constitutionality of this kind of
governmental aid, commonly called three-part (purpose, effect and entangle-
ment) “Lemon” test, is so general and so capable of alternative meanings
that it can be used to justify a decision under any of the three theories of the
establishment clause which various Justices of the Supreme Court have
articulated or implied relating to this issue.

The first theory might be called “balance sheet” theory. In this perspec-
tive any kind of state assistance, whether by use of the state’s coercive
power or by provision of services or funds, is violative of the establishment
clause. The argument is that the state’s assistance frees up resources of the
assisted organization which can be used for religious purposes. The second
theory is, from one standpoint, the opposite of the first. This may be called
the “secular proporﬁon” theory. Under this viewpoint assistance can be
given to a religious school so long as it is limited in amount to the equivalent
of the expenditures actually made for teaching secular subjects. The final
theory proceeds not along lines of economic impact but upon the principle
of the characterization of the specific type of assistance. If the type of aid
can only be used to further education in secular subjects, then it does not aid
nor endorse religion. If the particular type of aid rendered by the state is
capable of being used to further religious objective, then it runs afoul of the
establishment clause. This might be called the “aid specific” theory.
Although the cases are not entirely consistent, and the position of a few of
the Justices has been in doubt, this theory seems to have guided the majority
of the Court in reaching their decisions in this area.

* Professor of Law, University of Houston
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But in Committee for Public Education v. Regan in 1980 and Mueller v.
Allen in 1983, a new majority of the Court seemed to many experts to
endorse the secular proportion theory and to take a more sympathetic view
of government aid to religious schools.

Two recent decisions handed down in July of 1985, however, suggest that
the pendulum has swung back to a position that is more hostile to this sort
of aid. In Grand Rapids School District v. Ball and Aguilar v. Felion, the
Supreme Court struck down three programs designed to provide supplemen-
tary education in secular subjects to parochial school children.

The net effect of these two decisions is to obscure even further any
theoretically satisfactory rationale for this class of cases. They can be
fitted, albeit perhaps uncomfortably, into the mold of the aid specific theory.
But it is this author’s conclusion that the clarity, predictability and consis-
tency of the Court’s jurisprudence in this area of constitutional development
is unlikely to improve unless and until the Lemon test is discarded and a new
start is made.
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