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Press, Cambidge, 1986
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Social Philosophy of Dworkin’s
Theory of Rights

Toshihiko HATATE*

Intro

1. Theory of Rights
(1) Right-thesis, Right-answer-thesis
(2) Constructive model
(3) Moral right

II. Liberalism

(1) Liberal conception of equality
(2) Justice and regime

(3) Reason of moral right

{4) Judicial activism

{

5) Short summary
III. Social philosophy of Dworkin’s Theory of Rights

(1) Evaluation of his theory of rights as theory of justice

(2) Social philosophy of right-based justice

(3) Conclusion

Dworkin’s legal theory can be divided into two parts. The first part is
his theory of rights, and the second is that of liberalism. The purpose of
this article is to consider the theoretical relation between these two parts
and the social philosophy of his legal theory.

In section I, we see his theory of rights. Dworkin assumes moral right as
a background right for concrete legal rights. Moral right is derived from
political theory which underlies various positive laws. In hard cases (and
also in easy cases), judges must decide from the standpoint of political
morality, because it is unclear which party should win if based on positive
laws. The constructive model is the means by which judges decide in hard
cases. It consists of a two-way process between the judge’s moral intui-
tions and political theory. By this model, judges can be consistent in
deciding from the viewpoint of political morality. Dworkin defines this
moral right as being against majority and the state.

In section II, consideration is advanced into Dworkin’s liberalism. He

* Candidate for the Doctor Degree at the Faculty of Law, the University of
Hokkaido.
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criticizes the general conception of liberty and equality, according to which
these two political values stand in trade-off. Dworkin puts equality at the
center of liberty : liberty requires the government to treat people with
equal concern and respect, in other words, people have a right to equal
concern and respect. He calls it a liberal conception of equality. But this
right cannot be fulfilled under market mechanism and representative
democracy : people in minority classes may get less through free competi-
tion, and their voices are often neglected among representatives because

“external preferences” have penetrated into representative democracy.
He says since class is a morally irrelevant factor in his liberalism, minorities
should have a right to redistribution in the name of justice. Now we can
understand why Dworkin puts moral right behind concrete legal rights.
According to Dworkin, moral right has the abilities to even out the political
and economic power between the people of minority and majority classes,
and to fulfill justice. This moral right may be identified as a right to equal
concern and respect. Dworkin’s liberalism, constructed in this way,
requires judicial activism.

In section III, we consider the social philosophy of Dworkin’s legal theory.
As noted above, he evolves the theory of justice not in the political or
economic dimension but in the legal dimension, so we can call it right-based
justice, or legal justice. He criticizes minimal state theory or conser-
vativism because a right to equal concern and respect cannot be fulfilled
with such theories. He deduced this right from the constructive model, and
this model consists of a two-way process between judge’s moral intuitions
and political theory. Therefore, whether the outcomes through this model
are liberal or conservative depends completely on the contents of political
theory. What Dworkin should have done is to deduce a right to equal
concern and respect from political theory or political philosophy. He does
not do so explicitly, so from his social philosophy which is well-detailed we
must try to form a philosophical base of a right to equal concern and
respect, Dworkin’s right-based justice.

If we assume maximizing market man as a norm, then liberty and
equality stand in trade-off. Dworkin assumes a man of self-respect, in-
dependence and dignity as a norm. But this assumption of humanity is not
sufficient to resolve the conflict between those two philosophical values.
To reach a resolution, another value should be added. That’s why Dworkin
at last premises fraternity. Inthe community with fraternity, each member
treats others just like his or her own family. Therefore each member
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willingly accepts the concept of social union which means that differences
of natural talents and in social situations must be neutralized. It is the
purpose of the fulfillment of a right to equal concern and respect itself. In
constructing his theory of right-based justice or legal justice based on the
social philosophy above mentioned, Dworkin tries to show a theory of the
community where every member is identified as a full member of it.
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