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Furman v. Georgia, 408 U.S. 238, 403, (Burger C.J.,
dissenting) .
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(¥%) E.g Furman v.Georgia, 408 U.S.at 403 (1972)
(Burger, C.]J. dissenting).

(&) E.g CHARLES L. BLACK Jr, CaprtaL Punish-

MENT : THE INEVITABILITY OF CAPRICE AND MISTAKE,
11-12. '

(8) 428 U.S. at 173.

() Trop v. Dulles, 356 U.S. 86, 101 (1958).

(&) E.g Goldberg & Dershowitz, Declarving the Death
Penalty Unconstitutional, 83 HARVARD L. REv. 1714,
1779—80 (1970).

(]) 356 U.S. at 100.

(]) M.

(R) E.g Wilkerson v. Utah, 99 U.S. 130, 136 (1979).

() Eg Weemsv. US,, 217 U.S. 349, 367 (1910).

(8) FEURPCRESRERC NI (S HHSH kI
SR 0T AN O SV IRE | 1< Hm
e

(8) 428 US. at 175.

(%) Furman v. Georgia, 408 U.S. 238, 384, (Burger, C.J.
dissenting).

(R) Id. at 451 (Powell, J. dissenting).

(]) Id. at 293 (Brennan, J. concurring).

(8) METNDIANFEHR TR - B SRRSO QImER
Y <6 O W EKEE 0 R\ S e B QIHE VR HE B
SHB NP2 B85 (Id. at268) VHW S
0% N AN RE R R R H O 500 2 ol
WENBROV ISR IrESHERY RXTES
FRRVEY VHAO0 80T RIDHYROVLRES
AT REIEHQEE MR S0 S ads
° See, Goldberg, supra at 1784—85 ; Radin, The
Jurisprudence of Death : Evolving Standards for the
Cruel and Unusual Punishments Clause, 126 UNIVER-
SITY OF PENNSYLVANIA L. Rev. 989, 1005, nn. 68,
69 (1978).
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Id. at 359. See, Gregg v. Georgia, 428 U.S. at 233—
37 (Marshall J. dissenting).
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U.S. 459 (1947) 0w QRO MRV 30° @8 M
QUIEEIH, w1 FHTRER | HHE & EE I NIL
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Weems v. U.S,, 217 U.S. 349 (1910) HOSHFEREND
ViR 210° Goldberg, supra at 1785—98.
) Id. at 1784—85.
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IFORNIA L. REv. 1216, 1353 —54 (1968) %+Qe° JfENELS”

FRH - BXEE S E R R L0 E< QR » T,
AUDIVENR DS NRPOEZCHEHLH IS S0
FH ERE 0N SRMEWHRE P ¢ e’
WO NERY REQEYW-»HEOW S

) RXTES M hh d — 9D NEIRIERE Q60 i

k538 (4-295) 879



KU BHOSE O R MRERS - H RIS HE
WEVEBFREEL 50° HJUNRENDISRETRIERS
Ervin 857" Furman TN N~ N5 Q IX R iH
RV EO W TRENE A S0 07 e Bfi<e
A0 S 00 I KB i S B0 S ) VBRI 3950° 6
0 oE e 01 REIEIN R NP S BAHEE W
QLW LRV IV’ REFIDN % OV
HEV S OHKEXOHEOHKEREORON2RLQ
O ZRREREORSFINE ML IREL OV
R0 L 20N 501 VIR RS ER VI O\
S5 VRYY TEIONEMS SREE v K-ORE
i ¢ QEERVREQ ™ 2+0° State v. Dixon, 283 So. 2d.
1, 21 (Fla. 1973) (Ervin, J. dissenting).
() 339 N.E. 2d. 676 (Mass .1975).
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(&) 339 N.E. 2d. at 678—79.
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(B) Gregg v. Georgia, 428 U.S. at 175—76.

(]) Furman v. Georgia, 408 U.S. at 396 (Burger, C.J.,
dissenting) .

(=) Gregg v. Georgia, 428 U.S. at 173.

(¥) E.g. Williams v. Georgia, 349 U.S. 375 (1955).

(%) Trop v. Dulles, 356 U.S. 86, 102 (1958).

(3) Goldberg, supra at 1780.
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Radin, supra at 1015—16.
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g-2 5 +0° Marcus & Wissbrodt, supra at 1336.

(§) KRR RO

(%) 428 US. at 176—78.

(¥) E.g. McGautha v. California, 402 U.S.183, 225—
26 (1971) (Black, J. concurring).
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346 5°, Woodson v. North Carolina, 428 U.S. at
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308 (Rehnquist, J. dissenting).

(8) Furman v. Georgia, 408 U.S. at 284, n. 29 (Brennan,

J. concurring).
(F) 217 U.S. 349 (1910).
(3) 356 U.S. 86 (1958).
(B) 370 U.S. 660 (1962).
(&) Goldberg, supra at 1782.
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(i3) Weems v. U.S,, 217 U.S. at 378.
(8) PANNICK, JUDICIAL REVIEW OF THE DEATH PENALTY,
48.
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supra at 1031—33.

(i5) 428 U.S. at 179—81.

(®) M. at 181.

(R) Id. at 181—82.

(8) Radin 1) Q4n NREDERMQHIE S K HEKX
k" HoMECE HIERK S QRKEWR NE RN
No—wsy THEENN 0 —w (Positive Approach) |
VEDT R0 P~ N 2RFH S0 TREENN
0 —w (Normative Approach) ; VXEOW 310° See,
Radin, supra at 1034—42.

(Z8) 428 U.S. at 182.

(3) Furman v. Georgia, 408 U.S. at 437, (Powell, J.
dissenting).

(B) Id. at 439—40.

(&) YhHAFHR TRHENOVQEEHEK IR 0D
WEER M-S 8D Se° Id. at 441, n. 36.

O {4830 T3 [543 8- B @ s

BRI TR R ROHOK-S
RECOMHOBRYEFTE RFIOF R R, VD
v 5 n° See, Coker v. Georgia, 433 U.S. at 603, n.
2 (1977) (Powell, J. concurring in the judgement in
part and dissenting in part).

(8) #oDv~FHRECHEHLYE OV SRoberts
i 1 30 O EFHE O IXFHBIR WinHE D 550° Gregg
v. Georgia, 428. U.S. at 226.

(¥8) S.Roberts v. Louisiana, 428 U. S. at 352—53.

(8) oA D= R VIR =N N | NEHRERWE
NIV SV 350° Id. at 352, n. 5.

(R) Commonwealth v. O’ Neal, 339 N.E. 2d. 676 (1975)
Q Reardon 500 IXFIWMm 5 550° 428 U. S.
at 352, n. 5.0 QRN O S\ IR [ RIR 11T I
e

(B) Id

(8) 1—%R—Kwm->" H#" HEHCEN fERMSH O
SRBEImER U O 550° See, Furman v. Georgia, 428
U. S. at 358—88 (Burger, C.J. dissenting).

() Radin, supra at 1036.
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MRV 0RO Furman v, Georgia, 408 U.S.
at 361—63 (Marshall, J concurring) ; See also, Gregg
v. Georgia, 428 U.S. at 232, (Marshall, J. dissenting).

() Radin, supra at 1035—36.

(I) Id. at 1035.

(¥2) Goldberg, supra at 1782 -2 BISE 1 i #8120 O WK
REC RS S0 E0°

(£2) 428 U.S. at 173.

(=) 428 US. at 182.

(R) 428 US. at 186.

Ko DN — < SRR VIR R OE N BRERH»E
RIS A O VBRSO 250 1) VRNIRE O 3:0° Td. at
183, n. 28.

(&) Furman v. Georgia, 408 U.S. at 303—04 (Brennan, J.
dissenting) .

(8) Id. at 342 (Marshall, J. dissenting).

(=) 428 US. at 184—85.

RELEACERERVKIN SN — N+ 2FH 0
w7 TR LB RS HE S w20 D4R S & 5 I LR
BRSSO WY 548 5, (Furman v. Georgia,
408 U.S. at 353) VHE YW 50°

(&) RECRIRKY NSV jmallis Sellin S fR#d L
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22° See, e.g, Baldus & Cole, Comparison of the Work
of Thorsten Sellin and Isaac Ehrlich on the Deterrent
Effect of Capital Punishment, 85 YALE L. J. 170 (1975) ;
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Bowers & Pierce, The Illusion of Detervence in Isaac
Ehrlich’s Research on Capital Punishment, 85 YALE L.
J. 187 (1975) ; Bepau (ed.), THE DEATH PENALTY IN
AMERICA, 95—185. (3d. ed. 1982).

{2507 Gk 'S Ernest van den Haag 2RENEY
RUAVFE Q0 BWIEE DY 50° Haag, The Ultimate
Punishment A Defense, 99 HarvarD L. Rev.
1662 (1986) ; Haag, Punishment as a Device for
Controlling the Crime Rate, 33 RUTGERS L. REv.
706(1981). (M RN IXE 02V See, e.g. Green-

berg, Against the American System of Capital Punish-

ment, 99 HARvARD L. REV. 1670 (1986).)

(83) 428 U.S. at 186.

(35) S.Roberts v. Louisiana, 428 U.S. at 325, (White, J.
dissenting).

(8) Furman v. Georgia, 408 U.S. at 353. See also, Id. at
301—02 (Brennan, J. concurring).

(8B) Gregg v. Georgia, 428 U.S.at 173.

(%) Godfery v. Georgia, 438 U.S. at 605 (1980). ») Q-
MER OV IR ETHHE | R RRE°

(8) Goldberg , supra at 1794.
(8) W

(8) 428 US. at 173.

(K) M. at 187.

(8) 433 U.S. 584 (1977).
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{(~) Furman v. Georgia, 408 U.S. 238, 403 (Burger, C.J.
dissenting) (1972).

(en) Note, Discretion and the Constitutionality of the
New Death Penalty Statutes ,87 HarvArD L. REv. 1690,
1700—10 (1974).

Id. at 1710.

428 U.S. 280 (1976).
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428 U.S. 153 (1976).
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428 U.S. 262 (1976).
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QML (special circumstance) ; BRSNS L2UNGDT BR | 2K
HBUEPCERIRES v NEERSOTEHC & 55k
WHE (life imprisonment without the possibility of parole) 4
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B BEmELESeoBKkeE N 5 Q80 Briggs
Instruction #BIR DD L9 484048 2° »JQ Briggs Instruc-
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50 5 HIHE TS TR QHFEE ) WRRIN O ol {EER SRR
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(—) 462 U.S. 862 (1983).
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B R MR <SR ROV S R°
R0 G | EOTIKEKE N K< BRIV L NL
Pe=< 0 B QT ORHO -0 QiR e° Id. at 864 —65.
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SO R VY L° Id. at 867.

D% O Godfrey T VKRR i v v SO
S St Eh-H B IE 0 I 1 {540 485 O £2°

(w) Arnold v. State, 224 S.E. 2d.386 (Ga. 1976)."N M —2)

NEIRER T § 27-2534. 1 (D) (1) ORRMERS @K
i Jlm kit gty [N E BN ERNE . 5= S SIS I J W VTR VEA
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QIER S EHE-H (BRI e EB Qe V) RIS
HooeiviRo HE e

() Stephens v. State, 227 S.E. 2d. 261 (Ga. 1976). "\ ™ —
NNEIER S RESR R v L% < i<y
KPR N OO Q W 5 ° IRHEEIXMRER
ER JOREKIRY B YR ORESRED
42° Stephens v. Zant, 631 F. 2d. 397 (5th. Cir. 1980).

(v=) See, Stromberg v. California, 283 U.S. 359 (1931).

RONF 2 NEEHE R ORE LR =0h TN
HE VOV QERERE YRR CIME N QYR
W omEL REDIED QRRERD W 5 42°

K HHIRIE 9 0 MYI<R " HREDE O 108
R SR NIHIX e 0O R0 S 900
I 18 I © IDHE T QIR 1 X 4 00 ) O W {RBR S R
H O N ERBHER SOKIE MR’ HaNo
VNSRS RNER SR O QI O S\ ik b
Q2 SR SIAU.Q e ¥ e VIR O K

(0) IEIR « M (o) PERONBRHYEXMRRTIRE R »
Q Stromberg = —2WEE OV REMIOORSED

o
+

(@) XKA—NIKFHOMPWmMLY " L ~R—Km N
MAXP N LDH k- QHFHAEEOS VR

Jb#:38(4-353)937



FHEIR (majority) W O FHKIEK Y SO O
N7 BT AFTHE D — N X Ty [T EEm
WO e

# N~ FH3” Stromberg 2 — 2 Q¥ ¢ QIEEEW
K7 K32 50 5 v B HIHE'S 40 40 © 0 AR P B o 00
BRI S S0 QiR e £ 40" harmless-error
D — 2REEURET NON W P —NF T
OREVS»- QR0 @D ~ N NEHCHRE
B S~ 2 | ORIEA0 Q080" KieiIHE
CERESEHUHSOL EOQRYE-PIHRS S H
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)  Gregg v. Georgia, 428 U.S. 153.
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OT AV A EREER RSB

S HERET (legislative stage) MR S W27 R SE~ 4k
R o ienl’ BoRe® HRNRIVS
o K& & KR = v0 B R JB-R & 48 20° Pascucci,
Strauss & Watchman, Capital Punishment in 1984 :
Abandoning the Pursuit of Fairness and Consistency,
69 CorNELL L. REv. 1129, 1167 n. 228 (1984).

() Gregg v. Georgia, 428 U.S. at 189.

() 462 U.S. at 908 (Marshall, J. dissenting).

() Id. at 910.

(2) Note, The Supreme Court, 1982 Term, 97 HARVARD
L. REv. 70, 125—26 (1983).

(%) Pascucci, supra at 1171.

#642" threshold theory s O IR’ REREEORE
AR A 00 A0 S 1 5% 2 o R S R R T b
RO TR R A0 QI N -DUE &8 £550° 13 Q1
AT Q40 &G E I S WK E O 2 Lockett, Ed-
dings EFRHK M2 X4 @ Qo I 48 532500 £° 4001
NI IR0 0 € - QO BT HE 1 AR
DM LR NROQ M ANINIER eS0T F—N D
S QIDIEm e~ 47 threshold theory $90e ) A8

IS ISR O Pl

(R) Stromberg 2 — 2 N5\ BIEWR « 41 () HRE°

() See, Thomas v. Collins, 323 U.S. 516 (1945) ; Street
v. New York, 394 U.S. 576 (1969).

(8]) X%+—NNKEH S Stromberg 2 —2 08 =S
HEE QKRS e XS~ E ¢ N° 462 USat
883—84.

([) E.g Gregg v. Georgia, 428 U.S. 153, 173 (1976).

() 462 U.S.at 888—89.

(&) Note, The Supreme Court, 1982 Term, at 126.
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RO S0 N Pascucci, supra at 1168—69.

({3) 463 U.S. 939 (1983).
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SHEESHEXK RRIE 82 M hih” BYESESH
UK OB ER O &8 5

(X) Fla. Stat. § 921. 141 (5) ¥RHw Rt 20 | OIS
FUYBHERHE S 30" ORI LR L S B &2
QIR0 1 (§ 921, 141 (5)(c) )" QESIRwEh
P00 0 (§921.141 (5) ()" OREQERSOD
M QF LD wEM 0 BB 90 (§ 921 141(5)
(2)) OHRLANW #W HUCer (§921. 141

(5)(h) & BN EEFInSRIN O °
(&) 343 So. 2d. 1270.

BRI S | RS e D2 439 ULS. 892.
DHILHO WA B O Gardner 5K (430 U
S.349 (1977)) RIEWSLRNR D ReDY ZIEIE
822 Gardner ST S B £ 46 0 SR I IR Ko B I 12 1
Erroo+RSBUHREE UKW S0 K&V SNIEL N
S EKHERETR SRR R DN O & O EHIKHER
FEZREVERBROL°

(R) WM< 2 <EEEH & 0<WHE YV 3
5 1) A IR AR I Q BE L e O 0 BT RR ) 1K
FIEKEH S+ EERKIE 4 8 0o © E<H &
AR O W BRI N O £2°

(R) #io<d 3B (feloney of grand larceny) QR#¥
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RN Q0N LQREERBEB-E VRS eR
EEE-EHVRENY S0 R BBECR R R0V INRN0

>n/o
800 N B H O EQ NN 0 R EH § 921
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RN DOV B R0 B-R QEBEE N
SR w IO CEERF KON D) SRR
30° 2R - 2 § 921, 141 (6) () % TN
<% K s (substantial) BEWEULS S0 VR
SPRe Ril< K- HN< QIEZT RN EEL e &
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N O SN EH 230 S S O R 0
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AR5 VOBEE-HESRIN N

VORISR RI< QRO MK HK<E <N
R olROBEMXI VO, ©in200Re M NG
K& EERS s 1) S KKV S0 -0 Q BER S
BRI 150 QR AV 1) AR 6 100 U 2 ) A T
v Bk~ O RIS NS R0 s v
640 N R QIEFE R 1 B Y O W RS
RCUSPVENETRARNS - 4-.F: B2t fr B A PR SV R L
) KRNV HE<OREREMAURKNE d—N4x-
SR O MM 1 280 — R —WKMD” E DL kDA —
SUIFEHRERE O&° K h—NNKFH IS Zant SLKIE

(8

(3

(3

1) threshold theory WEEE O O OFHKITH NETED
£ (XD H2FTHREE)® PN 2FHI3veu
J

D 0 AP L D IR RN o 50 20 A R BRI M 1 I
0 UHE OV Lo LD s BNERUSER
OB 500 KEBHQIENR I VIERGS Zant F
KU BE4e° 463 U.S.at 951, n. 8.

Id.at 957.

Proffitt v. Florida, 428 U.S. 242, 246 (1976).

Pascucci, supra at 1177, n. 305.

NQERERONHnN HE<SH) | SHER -0
O5200° [EHERIR N S 42 < — N N KFERS S
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B2)° 4460407 HOME © B W IRF IS Kol O v R E 4o
R4 QIR 17 12 £ 5 B 1 I o0 R KT
AR 0 R D D SHIE O R bR
@7 V° 463 US.at 960 (Stevens, J.concurring). See,
Pascucci, supra at 1180. O R D80 XKb—NANKEE
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H20 QM OB e U0 SU N REEE Vs
o HEE N {5 O Y 50 QR0 HAORE MBI 4 UK
B S O W TR D 42°

(R) 428 U.S.at 250, n. 8, at 256, n. 14.% ¥ 7 I\ — < 5T 13
Sawyer v. State, 313 So. 2d. 680 (Fla. 1975) #Hh¥=$wR3
a0 R LK O CBEEES w0 1] O R4 S -H
22080 ) U O SLHI B E - D 2 DR
I N 0 o ZEHEER K 0 S e lr QR0 0
AIEHE S 8°

D= N A XSRS 0 Q 1) A R0 HUHIR S B - A SR

HEEE-HQERRRN .S LIRS O I i 1 4
D435 (463 U.S. at 957)" AW 550 %% I HEIEE 1) ki
WSO HPIRET 1) Q0 S RER LR YRR
R 5 R B R0

(8) 463 U.S. at 986 (Marshall, J.dissenting).

() harmless-error® = — 2 K O W EELR WIERF 0 2\
S0QBBs 5 Humi Lewis v. State 4 (398
So. 2d. 432 (Fla. 1981).) R 522" EEE-EHZ | O

ARREO LT BOQCEME-EREERMSV IR 08
DLROE 0 QBEEB-ES 0N N OHERBKIRYVR
o #Ro | OPREERISSPRONSL Np
SREIRIEHE 33" harmless-error © R — = WEIE & %"
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(%) 463 U.S. 992 (1983).
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A ERH OV S 40 VRIEEE S 550° (2 O R W R
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@ 1) 0 M IR IR EE D 4 2 49°) 463 ULS. at 1026.
(Marshall, J.dissenting) ; Id. at 1031.(Stevens, J. di-
ssenting).
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Judicial Review of the Death Penalty

Yuichi ASAR*

Introduction
(1) “Cruel and Unusual Punishments” Clause and Death Penalty
—— The U. S. Supreme Court Holdings prior to Furman v. Georgia
1. “Cruel and Unusual Punishments” Clause and Methods of Executing
Criminals
2. Evolving Standards of Decency
3. Prohibition of Excessive Punishments
4, Procedural Fairness
(II) Furman case and Gregg case
—— Problmes of Constitutionality of the Death Penalty per se
1. Furman v. Georgia
2. Gregg v. Georgia and Constitutionality of the Death Penalty per se
() Mandatory Death Penalty Statute and Discretionary Death Penalty Statute
1. Constitutionality of the Mandatory Death Penalty Statutes
2. Constitutionality of the Discretionary Death Penalty Statutes
_{IV) Doctrine of Furman and Its Progeny
—— Pursuit of Fairness and Consistency
1. Vagueness of Aggravating Circumstances
2. Constitutionality of the quasi-Mandatory Death Penalty Statutes
3. Procedural Fairness
(V) Abandoning of the Pursuit of Fairness and Consistency
1. Increased Discretion of the Sentencing Authority
2, Procedural Fairness
Conclusion
The subject of this Note is to examine problems of constitutionality of the
death penalty. In Furman v. Georgia (1972) , the U. S. Supreme Court held that
the death sentence is unconstitutional according to the Eighth Amendment which
prohibits cruel and unusual punishments.

*Doctoral Student, Hokkaido University
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Chapter I of the Note will examine the Supreme Court holdings prior to
Furman. In view of the holdings, the death sentence will be unconstitutional
according to the Eighth and Fourteenth Amendments ;

(1) if methods of executing criminals are cruel and unusual like torture ;

(2) if a punishment violates the evolving standards of decency that mark the
progress of a maturing society;

(3) if a punishment is disproportionate to a given crime;

(4) if the procedural protections are insufficient in sentencing the death penalty.

Chapter II will show the Furman case, which held the death sentence to be
unconstitutional, and examine the substantive problems of the death penalty. In
Furman, there was no majority. Four Justices held that death penalty is constitu-
tional. Two Justices held that death penalty is unconstitutional per se. Three
Justices held the death sentence to be unconstitutional because of the arbitrary or
capricious manner in which it was passed.

Since there was no majority of the Supreme Court on the ultimate issue of
whether the death penalty is constitutional per se or not, the future of capital
punishment in the United States has been left in an uncertain limbo.

After the Furman case, most of the States enacted two types of the new
death penalty statutes. Chapter Il will examine the constitutionality of these two
types of the death penalty statutes. One is called discretionary death penalty
statute, which specifies the factors to be weighed by the sentencers in deciding
when to impose the capital sentence. And the other is called mandatory death
penalty statute, which requires the death sentence for certain offences.

In 1976, The U. S. Supreme Court held (1) death penalty is constitutional per
se, (2) the discretionary death penalty statutes are constitutional, and (3) the
mandatory death penalty statutes are unconstitutional. In sum, Furman and its
progeny indicated that both unbridled discretion and mandatory death sentences
are unconstitutional. However, the Court did not explain how much sentencing
discretion is permitted or required in capital cases.

Chapter IV will examine the holdings of the Supreme Court after 1976. In
this period,the Court repeated that death as a punishment is unique in its severity
and irrevocability. Therefore, when a defendant’s life is at stake, the Court must
be sensitive to insure that every safeguard is observed. Thus, the Court distin-
guished the death penalty from other penalties, and required the distinct safeguard
for the defendants.

However, the subsequent decisions have allowed increasd discretion in
capital sentencing. This means a substantial shift by the Court away from the
principles of the Furman and its progeny. Chapter V will examine these cases. The
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recent death penalty decisions seem to be incosistent with the Court’s capital
punishment decisions of the 1970s. The Court abandons the pursuit of fairness
and consistency.
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