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A Study of Unfair Labor Practice Charges by Trade Unions (1)

Tetsunari Doko*

An Article 28 of our Constitution gurantees the right of workers to organa-
ize, bargain and act collectively. Thus our collective labor law regulates only the
labor management relations and doesn’t deal with conflicts between labor unions
and their members effectively. But recently lawsuit between labor unions and
their members are on the increase. Therefore the Labor Law Association of
Japan has been considering these new problems from the viewpoint of union
democracy, limitation of labor management autonomy, and the duty of fair
representation.

More recently the Supreme Court of Japan rendered two important deci-
sions about the charactristic of a right which was protected by the unfair labor
practice system. One case dealt with classic problem of whether and how the
interim earnings should be deducted from gross back pay. The other one related
to the new problem of whether the Labor Relations Commissions could issue back
pay orders for workers who had lost their trade union membership. In these
cases, the Supreme Court was confronted with the delicate issue of how the Labor
Commission should adjust the conflicts of interests between trade unions and their
members.

Japanese unfair labor practice system was modeled after the system of U.
S.. But there is much difference in machinery and procedure between the two
systems. In particular, the procedure of our Labor Relations Commissions is
based mainly on the adversary system and only interesting parties are permitted
to file unfair labor practice charges. Trade unions and members who had their
intersts injured by unfair labor practices are permitted to file charges jointly or
severally as interesting parties. In practice, charge by trade unions are common.
In this article, I will try to study how to adjust the conflicts between trade unions
and their members in the case of a charge by a trade union.

*Professor of Law, Faculty of Law, Hokkaido University
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