.
ol

“‘:%T HOKKAIDO UNIVERSITY

<L

Title ggoobooobooboobobooboobobooobo
Author(s) 00,00
Citation 0oooogog,38(5-60), 255-286
Issue Date 1988-07-30
Doc URL http://hdl.handle.net/2115/16609
Type bulletin (article)

File Information

38(5-6)2_p255-286.pdf

°

Instructions for use

Hokkaido University Collection of Scholarly and Academic Papers : HUSCAP



https://eprints.lib.hokudai.ac.jp/dspace/about.en.jsp

RRE|MHn (EERH) UERPORX=RHMORESEHE

]
]

m X
i BT H A
FECER EHEENE
Hireme@w (1 RIOHLY)
HOH- S WK

o H

Jb¥4£38(5-6+ 11+255) 1605



&

| ot R e i

BB & O VRO LRIMEN R R 517 HKOMK OBMBEMMORES « 206 | BR (W I¥ ] 1K) ©
FSRBOND LLQ N HEHEN LSRRGS MCHIDRH L 4 0 KE QREN I 2 B
ARV B IS 30 1 o0 1) 0 R’ Q% S0 187 BREIRHI 1 0 B 12 BRI 5% = < © Lumley v.
Gye QHIEVER BN O\ 5 200 VAIEIED O 0 0 L B0 o W SO KB (NN A K4+ 2 N3 0940
L URENERELE 0N’ QREQEEEY OV KHIDEH N 60T O WIS IR N8 S8 9.0 250 ¢
%T%%:t%?@bmw

KEL QRN IDONXIRBOBE SEENFEED” HIH SHrEkNEAe-2 Q0% rr LI VE
HOE S A X REPISKLDER B oNEHNER I{OMEREL AU 2 QRN X Qifiry o1
BOW 200° 040 1 | 2 RENOREBRY OV HHAREREMIOL 30 h K EAERESL W
DR (VL HRR) NI ERIOBE R HOW 30 VYRR W RAXER VS O QI 5.08 law & economics
CEECHORE ( OBXVLs RMEMEMIX (efficient breach of contract) sviE o e SER &0 BKEMHQ
KA Y O B SEEE R G0 S (20 0 QREIQEKOER - RO HINE 2 viIxe) N91" vk
ERe e MEEEQEKE L IER S7.20 I 01U 21005 5050:0° #0107 FRQEENHE ol Q HIR & 0
80 QIRBEMNRE D 36 LSRR 00 S QI LR 1000° M ARI 12 xR 0 QREY
EO# K QKHIDEH QI HAU DR A N K {8 5 DEEKHH (strict lability) NHSE L 5 2R

ﬁ%ﬁﬁ&%ﬁﬁ?&ﬁ%@@kﬁggogﬁvKiD\¥%§%@$Eﬁ%&@ﬁuEﬁvb&ﬁ%tbfgtbf

JL#:38(5-6+ I1 »256) 1606



LHMSE (RERE) BT 37 A ) yERoEROEE

2300 WO RN H N K QR BRI O 085 5 0 S QTR QKA ~ 1 QEER EHI N &
(=)
SEQSVRS NS B IEETH QFIRERERI O ER L SEE Q00 VB L e’

WIS 0 387 s e N R D R YIER L N 0 0 o KR I  REHONER R O (1) KN R S R SEwEEE S ()7
IR VR NEROES S QHIH- QI Ese v dN S (ED°

(=) FE TTRINECimEmYr, NER Ao (<), MR OF I dv (1 R 1O ISR

(o) FHEE -2 (1) #HE8] O1RE (| R<H) | KE<SR-°

() FEE - T (R - B) #4581 OH#IOr (| R<LD) RLLimzsjee

(=) % =N O S HETE (1) ) ML OV a1 Onge | o™ 11me” nige (1 RKH—<LK) &
o

() ML R o QEXEY (1 2L 10) " QBN KREOBE AV O WV BOFEEHVE
NOEVIIRISHIR SRR HESIVHLVOEOHEIMOEERMER OV 3 re°

(v) Texaco Inc. v. Pennzoil Co., 784 F. 2d 1133 (2d Cir. 1986), 106 S. Ct. 3270 (1986). S2FL v ¥FEKBREVE PO
(@RS - HORFEINE I RS T - 1TKEREKE) veolto 28&vow mmin | & TREHSE
BN N ax e KK (1 RSK) 1 T R—11NK IEHEERELE (] K<) T~ HEI E- &
e (I R 1 i TEP—1KKZ & O e xRN T N TN SN 2R RN 0 QIRIEER K, FIgkE
EHRR ) B ] 1o (1 R L1 PIBE %900

(=) MSROSWR BEGER (R-R) #58 | OE#YM (1 RLY) 1ORR-1 10| mKEE" o EEVRE-
SBEEE (NSarn—) REERES - BERPoilne 0B A XS RV QI OBE R0 SoRBNIKU L

a0 0807 KU law & economics@ NN O — ¥ 0 RERK LM QMR Bl (32

ORI SR OMH) REVONERD HERSFRS I OV SRR oibE (Ko Hih QmRERE) o’ MR

1538 (5-6+ 11 -257) 1607



E

HE QK , FWMBEU S eS8 T80°

| FECED — EHESHS

F HMEBH NN RN ROFEHOKER HEE UL K HVKHS 5° 280407 v W KIEVET
0O SHoIRIES JRINHES & IIHE SR (<IRERIDHE) N4 o” RREMGVEBE e VST KHIDRVREE

WERERVINELRRR | RERIKS SO ORRRIFEL B ECEE A0 HR (v XS Lumley B X
() @)

KRR CRIS) RBOSN200" S ERSEEEFRRI-USNM S0° Oue’ IMHSEE v OV |
LORME (ROBMOIMEN) RN BN WSRO BEIIY 50 — RN QI QK- HH B0 K S

(2)

— MERE (competition) '2+4sHMME (@iK) BRELOLL S LD PRe°
WREHEDLDVUOVE & ¥ N K — 1| NEQHIRL{SF 49 ¢ Traynor J. @ TRKE-H S #s{ (contractual stability)
QIR QIMIH (competitive freedom) “4<-PEBU RN Qis’ MEMOIEHII- N K3 MM QE v

(=)

e S VS oEE Y FESHIMVAZK U R0 LS0n° s O e EKEHS
XN R R S IER Y 13 B R B SS IR IR e Q f 3887 3D 20 2 G PO 4o v0 B E R

(=)

(business ethics ; business morality) ¢ QERER SV IQNUE WENDEBEICEURe (property right
QEXHIN B A0 VI A0 2300 A28 D4R 40e) °
[ KN KEVETIRCVEE V0L HEENE VOV D w5 KR QREDRGOMIXIEE) XOE m

)

I (RS -LIE - IR QISR 1D) BB BRI SO 250 #6427 & (W BE REMRS & —x

1638 (5-6+ 11 - 258) 1608



ZyeE BERE) BT 37 A ) A BOEROE

. = _
BRBIO SV FEHUK - SBEEEHIO0SY SRR vOXRSHH (1 fulHgn~+~—1#) (National Labor
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7 TR QI (security) - R43H (integrity) ; N ER4~eFcE Q HHIH R IIHE 0 S\ 550 (VN2 Harper) °©

(o) Fadt - EOEF Q K-HLSHRR N A0 ) VRBF U KN e B<RSIREEEQREULE © & Lumley HE QEERKLOOR
o0 4 (Ashley v. Dixon, 48 N. Y. 430 (1872) (HE Q! |#&nr), Daly v. Cornwell, 54 N. Y. S. 107 (1898) (MRS
1 1 &), De Jong v. B. G. Behrman Co., 131 N. Y. S. 1083 (1911) (B Qm»{K» QMR R ’%’ Lumley case 13
RENBEWURY S8 3 0OV v SIIEK-HASITAE L 4058 SE | 1 REIKH © K- I8+ v0 (1085)) [ 1) 5 —
m~—=a] ; Boyson v. Thorn, 33 P. 492 (1893) (¢~ = SR {0 QW 33 O I3 5504 N N4 IHIRRE QMXHD) [+ +
=N®—1{N] ; Swain v. Johnson, 65 S. E. 619 (1909) (K&EQIHET) [N~xX « &% nn~v+K] ; Glencoe Sand &
Gravel Co. v. Hudson Bros . Commission Co., 40 S. W. 93 (1897) (RN E S M) [ —=]; Chambers v. Baldwin,
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15S. W. 57 (1891) (2% 1 Q1 |[###=2IK)” Bourlier v. Macauley, 15 S. W. 60 (189]1) (BRE®R Omrmwigw® RMEEWRN D
PBE VP RBHS” KHERSIH RS o VE<EME (personal dominion) #wRE & s 1) A0 8@ 04 (61))° Brooks
v. Patterson, 29 S. W. 2d 26 (1930) (2= D& X~ N QK S HRIK Q IRkH® S REKIRER & 2 Ve (28)) [&AaD
4 —] ; Kline v. Eubanks, 33 So. 211 (1902) ("R NN A—2 1\ QRENOEEFOL — X Q0% IRVl O 30°
H O SR Oy R IR Q IR Kl (proximate cause) #3900 .R2¢ (213)) , Cust v. Item Co. Ltd., 8 So. 2d 361 (1942)
(B —UKEHS L —<h— N D NKE QXN (FRIKEE-LMRMIX)) , Templeton v. Interstate Electric Co., 37 So. 2d

809(1948) (NINN 4 oKX (ZEH) K% MMM QMWM) [R"NN+K] ; Erswell v. Ford, 94 So. 67(1922) (K
RHIRIK 1L 3 0o IR R M) [N M ] #)° NROSTEKENR OB OBRELLH S QRO SRERVIT
OHP BRSNS Lumley case (1853) 185 Coleridge E O XM (FFLEZWE (1) B 1 O 140 1 11de11n]
EINNm40EE) X5 T. M. CooLEY, A TREATISE ON THE LAW OF TORTS, ON THE WRONGS WHICH ARISE INDEPENDENTLY OF
CONTRACT (Ist ed. 1879) p. 497, (2nd ed. 1888) p. 581 (HBEER L w8 O ) 480e°

(o) rm»i8 R PRREEE (v oMESKH#HE) WHFE OV ISR 2N NAEL®RS (Roussel Pump & Electric
Co., Inc. v. C. G. Sanderson, E. Q. Porson, and the New York Air Brake Co., 216 So. 2d 650 (1968) (iK% AN SN
NARAE K s I — N — QRN QIIHAR R M IX QK3%), W. J. Moss v. A. J. Guarisco, 409 So. 2d 323(1981) aff’d 412
So.2d 540 (1982) (FKx—R—SHEETE ALK S| BHRI® Templeton case (1948) SHIREBU LY S0%R’
B0 NN N B BEBEHRR Vo RV R’ REORTHOWEN 4o KM QRS RN | BE
B 02K SR I ROS M S0VECY 2vDNACFEHOEERRER0 S 2:0(330))" HEERK M
NFEOWMYIHE O WL P ELBINE Qe (Homa-Goff Interiors, Inc. v. Cowder, 350 So. 2d 1035 (1977) ({4 2
4R ARRKE (XR) QmKHn), James S. Kemper & Co. v. Cox & Associates, 434 So. 2d 1380(1983) (EIzsikuRHnm &4
ORI QIR YRR (1 1HH) MXSKRE) #° DO Eb R REBIEERQevug” st MERE
MR BR-HIH QBB PO R M S VR 5 -0 KT E I E Ry O 5 50) °

(2) =X hNLXNUpBRNEREULY 50 (ResT. (Ist) § 768 (2) (1939), REST. (2d) § 768 (2) (1977)° ») R ME 40T K
ERRERS HK 00 QHBEEU SR 5°
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E+ (=) Imperial Ice Co. v. Rossier, 112 P. 2d 631, 633 (1941). {3Q" [EFKV 2 IEE ) (actively and affirmatively) K&
R VR IMHQEKEE VU RV RS (id. at 633, 634)" xR TR N 00" I QR - HEK IV FNIEN DL S
. R Mo QuRdo 7 KHDB 2 385640488 5 V QIR &OW 3 v (ResT. (Ist) § 766 comment 7 (1939) ; REST.
(2d) § 766 comment m, % (1977))" M OEo B i K O-OIKEIT e (0 O VL7 KR TR TR I KR
B R 00 0 QK-S BB T 048 5 £240:0i0) °
() MHE QI EPQNOW B Sorenson v. Chevrolet Motor Co., 214 N. W. 754, at 756 (Minn. 1927) & 3’ RrER
Qifj¥iE B (elementary principles of business ethics) M<< NI BK M 80007 TS HESRE<
(reputable businessmen) 40 2t 2 oRHIEE (business morality) O W QEFIK QEIEH WK 0 5 AR W7
BirQER Y KMEHOHERVEE P #E V2SI vugivle (WilsonC. J)” #642° Louis Kamm, Inc. v. Flink, 175
A. 62, at 67-68 (N. J. 1934) T 3 [ ST 46 MXHIN R 4550 52 580 » 1 058~ HR 0B O RO v 2 N ERID - o #8R (correlative duty)
B3RN0 R 4 (well-ordered society) QR WL BHKE N 3" HAURKE (social compact) 35 O
KEME (natural justice) N HH 00O RO K-HITRENE OEE ORKE BHKSEr (honest trading) sV
Ko RO 2 — 2 QOREV S ARYEERCEH LI HIr# Q WML 1 2 & 187 I MM -HERG (full, fair, and free
competition) RN e VB I\ 5@ (Heher J.) (WOFIER KNSHEYmEOSH 550)° #642500" Wear - Ever
Aluminum, Inc. v. Townecraft Indus., Inc., 182 A. 2d 387, at 394 (N. J. 1962) ' »’ BFEEOXmZ HrHOERXD
[E% (business morality and care) SEEIVIES” WL N4 HHKE QEEORIEXD | RKEWIKE 0 1) A L0
VYOS 5 (Pashman J)° weE Ma—4Q8=2—2 (rulesof game) £330 NN~ RXX—Q#&, (pale of
“fair play”) S IIER & O K-HUDE B0 Do KR 2490 (Sustick v. Slatina, 137 A. 2d 54, at 60 (N. J. 1957)
(Freund J.) ; Glenn v. Point Park College, 272 A. 2d 895, at 899 (Pa. 1971) (Pomeroy J.) ; Leonard Duckworth, Inc. v.
Michael L. Field & Co., 516 F. 2d 952, at 958 (5th Cir. 1975) [Tex. law] (Skelton J.) etc.)” [EESH IR VEHIRQ
£0° 527 W Q Guard-Life Corp. v. S. Parker Hardware Mfy. Corp., 406 N. E. 2d 445, at 454 (N. Y. 1980) %~
EIRERWEHRB - M RID Y 02 50 (Cooke C. J.) 1t ®ig4ne°
() BN SQEWE O3’ Beekman v. Marsters, 80 N. E. 817 (Mass. 1907) (3 X« N QBRYBIO#HIRYEHEQ
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miHn) ; Sperry & Hutchinson Co. v. Louis Weber & Co., 161 F. 219 (1908) [IIL law] (i< iS4~ oUkrERINEE S
m40) ; Dr. Miles Medical Co. v. John D. Park & Sons Co., 220 U. S. 373 (1911) [Ind. law] (@##did S ixEEI Y
X O MEIRFE® KD SR 2 &) ; Sumwalt Ice Co. v. Knickerbocker Ice Co., 80 A. 48 (Md. 1911) (fh~—N\~—
M e% QBRERRIBRER Q0N RIDMNR MRS #HE) ; Cumberland Glass Mfg. Co. v. De Witt, 87 A. 927
(Md. 1913) (RENRNKENNK NNEHEO W SRR Y —N— QT QWRHI) ; Twitchell v. Nelson, 155 N. W. 621
(Minn. 1915) (KIL ¥ EH O KRN (MR B0 Ek-H40) QXY ; Westinghouse Electric & Mfg. Co. v. Diamond
State Fibre Co., 268 F. 121 (1920) [Del. law] (% 4+ Q@B NE =i N v ¥ N XKKE Mo REOHBEHERES
mXHi1) ; Sorenson case, supra note 12 (Minn. 1927) (IIFFERDO R QHE ST HMBE NI N R X —R—VHEKD
L) ; Imperial Ice Co. case, supra note 11 (Cal. 1941) (RERRHK MM MR 1 3o SRIK IR O M S ¥3%t) ; Elsbach
v. Mulligan, 136 P. 2d 651 (Cal. 1943) (S~ N » =40 1 — 2 QE< +» BB Ko E Y BRKE SMMn) ; Hannigan v.
Sears, Roebuck & Co., 410 F. 2d 285 (7th Cir.), cert. denied 396 U. S. 902 (1969) [IlL. law] (L ESEHER & ¥ L& > «
NIR e mB R KE QM) ; Engine Specialties,Inc. v. Bombardier Ltd., 605 F. 2d 1 (Ist Cir. 1979), cert. denied 446 U.
$.983(1980) [Pa.law] (33K MR By A0 | HhERIRE (1 1HHE QB -URE L oRERRw) QWMD) ; Nifty
Foods Corp. v. Great Atl. & Pac. Tea Co., 614 F. 2d 832 (2d Cir. 1980) [N. Y. law] (NN 2 QmREHERES
mX#i0) ; Guard-Life Corp. case, supra noto 12 (N. Y. 1980) (I H K O|BEES » BiR#E QMo ; Seaman’s Direct
Buying Service, Inc. v. Standard Oil Co. of Cal., 206 Cal. Rptr. 354 (Cal. 1984) ([IERHE N Ko RIIRKE S HEM I w6
07 ST PO IERHR B ERKE (HOHE) omiin® MKEMmHQ ERME vmE 4~ o Nl R 0 TRE S
RREMHn e KU 508 S VR WY BowihHivIvung’ KER Y QR ML) #ihRQe’

#H = QEEVOW I Thacker Coal Co. v. Burke, 53 S. E. 161 (W. Va. 1903) (IX&IREN ST i) ; S.C. Posner
Co. v. Jackson, 119 N. E. 573 (N. Y. 1918) ((K<EERDN « N D 2 QRE NI Q0N P v h— (RERHK) Simwi
) ; Prairie Oil & Gas Co. v. Kinney, 192 P. 586 (Okla. 1920) (it ~6 0 XWMI¥ (JTEX N ANERE) M Q0 oil-XH
BR<IEN R REh- 5 IR SHE) ;Wade v. Culp, 23 N. E. 2d 615 (Ind. 1939) (MK S < — N O N —HeiHEy @
FOoEST W) ; Buxbom v. Smith, 145 P. 2d 305 (Cal. 1944) (HrE={Idl « 3040 O Q R\ ORI ;
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American League Baseball Club of N. Y. Inc. v. Pasquel, 63 N. Y. S. 2d 537 (N. Y. 1946) ()1 # —m —a % N —XK XN
D EREEBMP © X 4 N o~ N~ erm i av) ; International Tailoring Co. of N. Y. v. Lukas, 64 N. Y. S. 24 879 (N. Y.
1946) (KB #K RIS maviXa) ; Wear-Ever case, supra note 12 (N. J. 1962) (N 2 v BEEE D Q P Q< i
inauiau) ; Certified Laboratories of Texas, Inc. v. Rubinson, 303 F. Supp. 1014 (1969) [Pa.law] (&0 (R *
HoR « £7EH) BB QBRI WK 1 4 e K RIEIR) ; Purcell v. Joyner, 200 S. E. 2d 363 (Ga. 1973) (HIEIX
Mok © IR A SAE (1) #iX° BENOLECERRHIHE L€ myR S LYHBRERw DX 2H
RMAOL&L 50OV IHISKIY 0 2 & & — ) ; Custom Drapery Co. v. Hardwick, 531 S. W. 2d 160 (Tex. 1975) (i
B O EHK S HEE R D RS - BRIKEUER (| HE) #ix° EEEdumn” OR8> By w4’
FRN)HE” RN © BHE 57 1 ¢ QIR N NI O R N s 2 0 O K kIR 4 +0) ; National Merchandising
Corp. v. Leyden, 348 N. E. 2d 771 (Mass. 1976) (BfEEQ R ~ IO BE: « BIEHH O S S IRk a-U R MIX S i3
i#) ; Haag Bros, Inc. v. Artex Int’l, Inc., 376 N. E. 2d 636 (I1l. 1978) (IERE:H ¢ OREE<LHOEE R IE D" ki
GRS LEE (1HE) oM BMRHKEBHRIOHEVEE Vw0 (enforceable) » Q& 14" K-HUDEHT
£ O {34048 2 U4 0) ; Nager v. Lad’'n Dad Slacks, 251 S. E. 2d 330 (Ga. 1978) (K Q B{RIE vz E & BN e
RN REPEH YRR O L&) ; Felicie, Inc. v. Leibovitz, 412 N. Y. S. 2d 625 (N. Y. 1979) (BRI E SR 24
KOS I iER ( CEERRIOEN AD) #Hrvfther VR’

() Carroll v. Chesapeake & O. Coal Agency Co., 124 F. 305 (4th Cir. 1903) [W. Va. law] (IEIRENQEHI K 4 160

MIIHKERE QM) ; Hitchman Coal & Coke Co. v. J. Mitchell, 245 U. S. 229 (1917) [W. Va. law] (BEKREFED Ve
EEMPEAR KRS R QEIWH L K~ 4) ; Niles-Bement-Pond Co. v. Iron Molders’ Union, Local No. 68,
246 F.851 (1917) [Ohio law] (X« X4 0RBEMMOREZHO N R LRIM ¢ QEBHEME W) ; Dail-Overland Co.
v. Willys-Overland, Inc., 263 F. 171 (1919) [Ohio law] (#E<-4nE « RREBEFIF MR LK £ 40N Y ~ N — ¢ QIR
BHHEKEKE SMXEN) ; R an W Hat Shop, Inc. v. Sculley, 118 A. 55 (Conn. 1922) (SH4OIE © MHEKINVE R/ A0 —Kxe
AU ANEVEKASS S0 QBN QREMIXESE) | Stillwell Theatre, Inc. v. Kaplan, 182 N. E. 63(N. Y. 1932) (&
EREQRETES NER D REFEEMASIME Ve REL & D~ AN FRERERE N SRFESE<S DR

38 (5-6+11-264) 1614



BEE (MEEE) BT 27 AU A EOERDEE

STHERHE 22 1200 V4 00) ; Service Wood Heel Co., Inc. v. Mackesy, 199 N. E. 400 (Mass. 1936) (kT OUE s B #E 4 v 4
U~ D B0 Q e B-H Q #3%t) ; Yankee Network, Inc. v. Gibbs, 3 N. E. 2d 228(Mass. 1936) (Hm¥¢iR4K Q ERE I
S EHE A Ao 0 X - 1 s TTIBRKI2 QIR B) ; Lichter v. Fulcher, 125 S. W. 2d 501 (Tenn. 1938) (JE{ <52 1 TR Ao~ o TRIZ A I
HEHEN BRENRAORBIECENED) etc.

(3) BHRMCP,QV W Luis Kamm, Inc. case, supra note 12 (N. J. 1934) (REMEME QE<L NE 4 0) ; Johnson v.

Gustafson, 277 N. W. 252 (Minn. 1938) (I{<R2L O V#< O 8 — ) ; Sweely v. Gordon, 118 P. 2d 842 (Cal. 1941) (&
ERBORRLRER vl EHEKNYR0% BERERB©Ke) ; California Auto Court Ass'n. v. Cohen, 219 P.
2d 511(Cal. 1950) (W —~ 2 QIBMKE<ARKEZ SMH) ; Sustick case, supra note 12 (N. J. 1957) (RIGHEIRE<< R QWD) ;
Zimmerman v. Bank of America, 12 Cal. Rptr. 319 (Cal. 1961) (I Q&< Q4uiE*s” voidable contractvw 2i” Tk
HOR QMM WY L KREQHBE 49 5 SOEIEEQIFRHN 4 O L 0Q oL S5, Ve (320-321
Tobriner J.)) ; Allen v. Powell, 56 Cal. Rptr. 715 (Cal. 1967) (K@i Q 8-<RKIZQMWH) ; Glenn case, supra note
12 (Pa. 1971) (%'~ = QIEM I #10) ; Keely v. Price, 103 Cal. Rptr. 531(Cal. 1972)}(Zimmerman casesVrcEE4¢) ;
McCann v. Biss, 322 A. 2d 161 (N. J. 1974) (E&RKESR” void and unenforceable v w8 (FeBiR-YHMIX) " K- HIDHEHK
H-oKn{N s 2) ; Buckaloo v. Johnson, 122 Cal. Rptr. 745 (Cal. 1975) (K-i@#™ 0 —R — QKIELRENE YR o B RIE
FEOMH® ETRSMENER O LSV IV o YR MO IREMH QK- BN D — R — QIR 13 20 20V
8o (751-752. Mask J.)) ; Leonard Duckworth, Inc. case, supra note 12 (5th Cir. 1975) [Tex. law] (N —~iBRREELN
B+ e) ; Tomposi Associates, Inc. v. Star Market Co., 406 A. 2d 132 (N. H. 1979) (O ™ DU NP N R — MR o &
RO HI RIS S MY KEQRE SOV OV IKHKIY) ; Mina L. Smith, Inc. v. Cyprus Indus. Minerals Co., 427 A. 2d
1114 (N. J. 1981) (R H#K B Q 420K 1 B 4o 0 ° E B R unenforceablefu 391015 0 H8” 114K 1 8510 8 5 450 (Prosser, Torts
(4th ed. 1971) § 129 &WinHE 4 @) (1118-1119. Seidman J.)) 482075 4Q50°

#4 ENRe»Q NIV’ London Guarantee & Accident Co., Ltd. v. Horn, 69 N. E. 526 (I1l. 1903) (S¥&&R"
KERKEHEORIBOK-1 M EREY 1 3o o R EE I B 40 20 4 N — X)) ; Johnson v. &tna Life Insurance Co., 147
N. W. 32 (Wis. 1914) (HIBEFEXKEHEZEE IR OLBEL90%" KEERE KNS ) ; United States Fidelity
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& Guaranty Co. v. Millonas, 89 So. 732 (Ala. 1921) (IRHIZKERKE © Bk ORI 1~ BRI &H° M #E QKoK
4050 04~ @) ; Bacon v. St. Paul Union Stockyards Co., 201 N. W. 326 (Minn. 1924) (&M mKimviiE o2 Q8
[B¥%3:%8) ; Hill Grocery Co. v. Carroll, 136 So. 789 (Ala. 1931) (IEEEH0S" MEENHME M-I P MR (iR
PR O) B HIRX O IWER L REAC O (in law or morals) M2 0 3u 48 5 450 800 (792. Bouldin J. )) ; Owen v. Williams,
77 N.E. 2d 318 (Mass. 1948) (KIZIK ¢ o Uil  BIBMSE° BRI HMEQHMH R v v-»" BEREHOURER
tFmoseUe (322, Qua C. J.); American Surety Co. v. Schottenbauer, 257 F. 2d. 6 (8th Cir. 1958) [Minn. law] (¥
HIKER A ¢ B QIR &° IMINMIFK R R S (terminable at will) 23800 0% B B4 200" MS RN
SR IR 2 &8 5 VR Y e (10,12. Matthes C. J.)); Birl v. Philadelphia Elec. Co., 167 A. 2d 472 (Pa. 1960)
(RN B A R R « B 2 4 s BEKSHS) ; Herron v. State Farm Mutual Insurance Co., 14 Cal. Rptr. 294 (Cal.1961)
(BE & S b RS 12 12 o e s -HEE B S $3%1) ; Green v. Lundquist Agency, 140 N. W. 2d 575 (Mich. 1966) (o¥&
R KEE RIS <N D N QR AYE W R NE - KR On’ BEONLQERSEHERIGURY SeuOw
I Hs k{4~ @) ; Pino v. Trans-Atlantic Marine, Inc.,265 N. E. 2d 583 (Mass. 1970) (4KE88O B S £ SOME Q S 0
U R AR KR O PR RKE R terminable at willfv 400 1) V" ERIIVFT @ 1) U S0%" 5 RQESHTAVEN DO L
4@ (588. Spiegel J.)) ; Smith v. Ford Motor Co., 221 S. E. 2d 282 (N.C. 1976) (N &~ 303" $¥H0KEQ 20 OB
BHBHER O O 42 1)V W0 KHE R 07 b QNI 0 46n I T — N — W R R D RS BB E © M - iR 2
MR SR VERESR & 5 {AOKENE N A0 (292, 296. Lake J.) MEF - & BIBE00) {8M%90°
507 WREND HHRMEQIMHRE QBRI O~ (BN’ Navarro v. Fiorita, 71 N. E. 2d 468 (N. Y.
1947) (EHMXECHE S X Vo RVMBHKEZMUONQ MER Y FHIMELERNEOR SV HOHNE—X) ;
Buckley v. 112 Central Park So., Inc,, 136 N. Y. S. 2d 233 (N. Y. 1954) (EQmBMREL WS’ RO LA QRME S miE S
R8O 500° 08 - KIKIKBRR RS v IEEHE QK-HUTE WD O 350 U4 @) ; Wampler v. Palmerton, 439
P. 2d 601 (Or. 1968) (KIRQMEQ XL SHEHBMECEL OO RoNIKRKON L~ K SO HHERS S VOV K
Hivka{¥4~¢) ; Seven D. Enterprises, Ltd. v. Fonzi, 438 F. Supp. 161 (1977) [Mich. law] (X3’ B EOm
AR S BT VIR O RV Do ik 04950 % " REREMR Y0 O W RE R 50° MDORES NN BURNOLR
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BHUEE (BESE) BT 57 2 Y »ROEROBIE

2437 @K 2488 5 V@) ; Olympic Fish Products, Inc. v. Lloyd, 611 P. 2d 737 (Wash. 1980) (5.8 [ EHREE w1 ©
HMYHAESMBRIEL SN E— KR HRECWHR LR’ HHOEKE L M R &4 B RMDOTENI &
OURWDNBALNOLIR ST IHWE IS S V0 (739-740. Dolliver J.)) &7 1’ i (K<) NRKEEIXWY
KRS O AR, (P EI<) 137 HKH K Q48 5 4 50 alter ego SIKHEI R84 SOV e KHITEImE Qg 8
SEB oL OVH O L0 (897 LOERR FBRHOEESVEHMSeN(2AR0EH N,V Re” ARV
K==L —MNARI002Q810)° R HEROLCOMEMXMHESIE L O SR A Avins, Liability for Inducing
a Corporation to Breach its Contract, 43 CORNELL L. Q. 55 (1957) $EE® #.&° FHEINXEVOVR HIEEEE TH<y
KofRRdE o RE v ety (B, HBEROMNr AP K —EPm (] RPN %49we°

(2) B~ Bowen v. Speer, 166 S. W. 1183 (Tex. 1914) (HE S R () OPEROEH ¢ SRR & |’

] MHOERTREVO VR | HRIK S ub Sy 2 @) ; Phez Co. v. Salem Fruit Union, 205 P. 970 (Or.1922) (¥ =~— (3
AR QIRIERKE QM) ; Winston v. Williams & McKeithan Lumber Co., 42 S. E. 2d 218 (N. C. 1947) (35K &1
IREK X5 4X 8K » 38) ; Royal Realty Co. v. Levin, 69 N. W. 2d 667 (Minn. 1955) (K-ig##duE ¢ QIRRRE QM R |
HEZOBC208 NN unenforceable 4950 &0 35 O 107 IR EKHBEWIKA0 L 48 5 Vins@ (671-672. Dell C. J.)) ;
Dryden v. Tri-Valley Growers, 135 Cal. Rptr. 720 (Cal .1977) (%c=>—NEFRIMHIBRHE FHSSGERONP INQN W
VIR B S bt w6 1 H IR0 BN 1 RO SRR H ORER I -V RKE IR M O 1 BRIKERKE R KB R w20 REEE<
AL WY QR X QR HAWER A 7 40 803900 U4 (725, Kane Ass. J.)) ; Gruen Indus., Inc. v. Biller, 608 F. 2d 274 (7th
Cir. 1979) [Wis. Law] (RS IR M1 |EAHSRECKEORREOW 28 30008 4) ; Mooney v. Johnson Cattle
Co., Inc,, 634 P.2d 1333 (Or.1981) (M40 MENRIK® &P 2" R | B S Llimmiin 2 < o EFEREH EIEQ T R i
BuoobRs REERC S RKEREQEERCOBMITS W R MR OERE « HIRNEPfre vV EEEFERIK
U 42 (1337. Linde J.)) ; Blair v. Boulger, 336 N. W. 2d 337 (N. D.1983) (iQIRAKQMXHo® =" HELHOL—XP
B MHOEHM Vv OIFHCK MM SR WIEe U 3 MIEHEME QN QN SN R NIRRT HITEuR i 5y
HYox (341-342. Yande Walle J.)” HIH-# o R 20O 550) SR 1R MMM VR H00° O b
SOCHKENRSWVE REKVO V20 ¢ WEBHHIE (5 O B#EETHET) OX2ER VLRV R KEKEWE
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FRER 36 0 MBI 0 6 O W RIQ W 2 w00 SR /R B4 O W 500 00 A M DK 0 R 60
() WRNEOWE 0O REP TREN QDK EHSEKE YV EMNEER (1) (1R HREHEe g 1)

e (1 RLIDT B TN ROKE N 900K RS E, KEEQIINIHD (] R<H) 11— HE &HE<
e (1R T =1 TP s 40 E°

(R) BREBHDMLR O R | BKHDREREH O RVOV K1 REQHIMBHE (RiBE-H) (privileges) SRS
ITEE A {550 2oL B ] B BIWE e QiR o1 R. L. Hale, Prima Facie Torts, Combination and
Non-Feasance, 46 CoLuM. L. REv. 196 (1946) ; do., The Prima Facie Tort Doctrine, 52 CoLum. L. Rev. 503 (1952) ; M.
D. Forkosch, An Analysis of the “Prima Facie” Tort Cause of Action, 42 CorRNELL L. Q. 465 (1957) ; J. E. Brown, The
Rise and Threatened Demise of the Prima Facie Tort Principle, 54 Nw. U. L. REv. 563 (1959) sv{RE°®

(=) L. Green~»" prima facie tort ¥ ZREFECECR KHIEHBE QRN KR O N VIR Y Y 2 (Protection of Trade

Relations under Tort Law, 47 Va. L. REv. 559, at 571 (1961))°
(K) KFHPROEKER R O MEoD” KHIDEHHOEKE R o Ko it 5 (See, REsT. (Ist, 2nd) §§ 768 (1), 769)°
(K) See, REST. (2nd) §768 (1).
() Developments in the Law —— Competitive Torts, 77 HARV. L. REv. 888, at 901 (1964) -2  KEiQRIKNIH S KE
IXH0 0 b 52 25 Q BRAR IR 0 © T4 187 BHE N 4500 WYTIE 0 20 500° MEREV O I” American League Baseball Club
of New York, Inc. case, supra note 13 (N. Y. 1946), at 539 (Miller J.); Wear-Ever Aluminum, Inc. case, supra note 12
(N. J.1962), at 393 (Pashman J. BEMEAVQ 002" REME oy BIeQET LR’ BINIEQITE WIS o o il
048 3 u4e) ; Nager case, supra note 13 (Ga. 1978), at 333 (Webb J. B2 wrouldufv o’ Im4a1d % property
right 209" WSV 2487 QHISIRE 2 2 H50% KRB 80 00) [ EQMEE) ; Hitchman Coal &
Coke Co. case, supra note 14 (1917 [W. Va. law]) , at 252 (Pitney J. ERIMEAQRKE -2 KM {3 MXH1 & 0 oK 2
RV 0) [EQME] ; United States Fidelity & Guaranty Co. case, supra note 15 (Ala. 1921), at 735 (Gardner J. &
RUIIAVR e 28" HEE R S &8 5 VY 0) ; American Surety Co. case, supra note 15 (8th Cir. 1958) [Minn.
law] , at 10, 12 (Matthes C. J. i2%) ; Pino case, supra note 15 (Mass. 1970), at 588 (Spiegel J. 2R) [NXHEOWHE]
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EHERE (@EEE) T 37 ) A BROEROEIE

&E??ﬁo QP fo 2" Alyeska Pipeline Service Co. v. Aurora Air Service, Inc., 604 P.2d 1090 (Alas. 1979) " <~
0> ZEEEN SR EC M OHE Qe R” BREKIKL QNN HEBIRKE SN2 000R BRE
27 PHEKEE S O > O HIE AR O S00% " #i (in good faith) (390 1) QRN MK O 550 (1095-1096
Connor J.)° #4¢° Ahern v. Boeing Co., 701 F. 2d 142 (11th Cir. 1983) [Fla. law] " #FLER YR 28K
£ (] hERERD) SBRIKRHOL — X0 FEOEENOVRS” B odBc i N0 VIR EE M 2 D {80 %8
S0 RO O N HHBARII e 1 ST PEHMRER W 250 (145, Kravitch C. J.)° # 0 v RERH QI QE
e QORI QAN AR T n°

Q) Ew%¢” Cumberland Glass Mig. Co.case, supra note 13 (Md. 1913), at 930 (Burke J.) (h:3fi-H:#81x) ; Aalfo Co,,

Inc. v. Kinney, 144 A. 715 (N. J. 1929), at 716-717 (Gummere C. J.) (&NAN 7 N QIHHE SHEERT (EELRE
@) MO KREHHEHS 90 u0.20) ; Royal Realty Co. case, supra note 16 (Minn. 1955), at 671-672 (Dell C. J.)
(P EBHHMIX) ; Zimmerman case, supra note 15 (Cal. 1961), at 320-321 (Tobriner J.) (4% =N &R — 1| NIEKHH |
KINE#®NE 5" BEOSNe (voidable) ~aus2s@) ; Carman v. Heber, 601 P. 2d 646 (Colo. 1979), at 648 (Kelly J.)
(RIS AR E 20 A0 o o B K B R 5T v a0 25¢) ; Felicie, Inc., supra note 13 (N. Y. 1979), at 627 (Fein J. 8) (e EH
HHE) R B IRITOIE BTN v S 5 e°
20 " Haag Bros., Inc. case, supra note 13 (IIl. 1978), at 640-641 (Goldberg J.) (R4LHEBEHERwWES
(unenforceable) ~4U 53 & IRIKAS-HHENE (1 14HE) S MIXKEH) ; Gruen Indus., Inc. supra note 16 (7th Cir. 1979) [Wis.
law] , at 282 (Pell J.) (M:REHHIWIX~) S’ BEEHRAKORVRS 14 —m—~aEb»" Qir2BRg
f4@¢ (Nifty Foods Corp case, supra note 13 (2d Cir. 1980), at 837-838 (Smith Circuit J.) (#=3E-HHWIX) ; Guard-Life
Corp. case, supra note 12 (1980), at 449(Jones J. 8) (BOEE2EHEKE 2 TIg#HwK~ v 5e) $HEE° » D u-o" &
Yot 137 RBIEM " KHUPR AR 5080 U IMHOEMIE V0B (ibid)” Cooke HEEFHr 3" DR &SIXFWm vz
O Re” wrtor” JEIRER (market moral) {55 DERIM (ethical precept) ¢ QB3RP {KAOMY” voidable
contract®®’ enforceable agreements AT # QIR UP O 20 ¢ MRS’ BRIHIKE VEXEU e VE 7O L0
(453-454))°
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(J) F. V. Harper, Interference with Contractual Relations, 47 Nw. U. L. Rev. 873, at 879 (1953) ; L. Green, supra note 19,
at 563 (1961). - O V-2’ supra note 22, at 963 (1964) " ») Qe SHIRN SHEFT L Q0°

Q) =D ORERNRDOUNXIROIERSHED SRy F. B. Sayre, Inducing Breach of Contract, 36 Harv. L.
REV. 663, at 678, 685-686 (1923) 22" %2 TSR, NEROWVE EENESMER KU S 30°

(&) Sayre, id. at 676 ; C. E. Carpenter, Interference with Contractual Relation, 41 Harv. L. Rev. 728, at 733 (1928).

(53) Sayre, id. at 695 ; Harper, supra note 24, at 874.
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DR RLQEE NS0 24 EEOSY A ) OREESIEER S/ NIERIS S OIS g ED
L20° 040" MEL-0RY Lo HOMBRESHER VOV REEKEMIX SN RRSEKERH QIR
PR R RESOERY B OABNE S —— Onto” WS IMEEH SRR TE N 6 BRE I IX Q KR B I HE
B 4048 5 V0 — IREER G0 S (Dobbs §8X (| R<O) Perlman X (| R<11)” Dowling B (| R<K))" W
LR O TR SRR S92 00 K D 1 2100 Q14010° s rI LI SR MDY 12 % s0 BUSRANEEG
S =1) 8oV YRNEPCHEBEHR RO QIXERIRNe ) e (111—11)°

N—1 REEHIXEKENEIGER
T KERHQER N QEN wiRMEMIX (efficient breach) Q¥ AHRM Qav | IO R~° -0 0 u-p" BN
ﬁ¥%%W6§$Ltmﬁ%f%ﬂﬁ&énfm@ﬁf%<@ﬁ%ﬂ6&wﬁ\:nu\@ofﬁlAXﬂ$ﬁ\¥%
P 1 50 o 0 HEAR 2 K- HICAE QIRGI VB &5 o | BN NGO SV 530 (BiREBESHERNBR/ORS3) N VST

RO #HENER P NI A0 Tnw N 0 —~HQRKZWEF P oSV R {0485 O L OMEHIEIEY D {1
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STEOH VNI VPRS YENEQEEL-H5 ) VY D0 BBV 3107 s’ v HELE
HPQLIIND HEEUBELSI0nS O 0QH | RFPOBE N O &0 RS MH ISR HVER 3
NN AN D —— o f8.Q407 LN — ~IIRIE S 10N> — R0 Kaldor-Hicks #ig S | 1BEE v O — RRIQEIX
14 URHI R IRR L IR0 2V 2 48 RO N SRR 00 O R 1 {UHIXBRME 8 = 0 0 IREE WX
90 5250 ) QIREER K902 50 +00 1 £ 0 42 QB (0R0° 1) QPR IRRNIEE O£ Q% Birmingham (| £30)
,CJ@%« W Q¥ Goetz & Scott fEX (1 RPP) © theory of efficient breach tAnn_%émw #4 & QHESLSS Posner
SEWHIL SHE D 21 150°

[ 1) foRE& 40 Dobbs, Perlman, Dowling!d +6se 1 EEQEN " KV O W ITN I ¢ L3P AR K IXHI S IR
NI 0D 07 R BN S BEEE RIS O 400 Q F 4910 W'D 150 1) VR e (U ] I QI
EREI)° Hsu4o’ HEXERER R EE BENLQIPINRIVLAEHIKLAOLS 0L N HEREY
RES Ao 30 1) A 0 4@

#%" Dobbs fEX (| R<O) %’ ﬁ%@ﬂﬂ“&Kﬁﬁéﬁﬁ*%&@ﬁ@ﬁxﬁﬁfﬁét@ﬁ%ﬁw%@?ﬂx we
ﬁﬁtbfﬂﬁéné&%ﬁkmi@@ﬁﬁﬁ%ﬁ5:tﬂﬁéwb\twﬁﬁﬁ@%&%bfu%w%bf\ﬂﬂw
HoBFVOWE =K (principle) REROM R R#HOKV N Z KESR property N 3D BK
RRPEa RINNQIHESTER VML o0 ) Vi IR I V7 5 BER-HES N X~ (cost of error)
Bltbde )V B < QI (autonomy) VIS 50" B I NAPKIHR & SR R 2 W RS M
SWAURBH 210 ¢ a0 WHFREIC ORIV 310 RO\ 4 ERE RIS 2 E QB S 70 0802 28

()

RRLHO 0 H 6 o288 5 VIR O L (E O & CHIDRRKINU e Q2R 28 5)" w4 MERHIOEE Y &
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7 MIRIV O W B LHnH (IR HaEH (market-orientedness)) & 4 287 1 287 MM H v drdy O Holm 5 I i Hg
ﬁ%b%b%hfw%ﬁ\ik\ﬁiﬁﬁﬁf%é%ému‘l74?41Eﬁmi0%2%@§%ﬁk®ﬁib%b
BnéténfmmV%of\@ﬁ%%ﬁu%i%bww\%%%KM\ﬂ%@ﬁ%tbiDﬁ%&mt:%ﬂ%%%
S 550 1) A N BRI ¢ 40§09 00°

}I ROV Perlman 8K (1 R<11) §1R% law & economics QMBS REIREIN L0 1BV V0" W
S H S RGP R @I 0 230 VO RREIXHD S K-HITHE QR L O W K- HUS HhaR © SR w9 B 80 1 20 IV R B
énfwmr::?u\ﬁ&?&m;%ﬁ%w%ﬁu&ofﬁfAék\Uxi%bfyh&@%%@ﬁ%mu\ﬁ%

()

2 A4 QREBIK D QR VMR ET R 390w O W REEEREMIXKRE (efficient breach analysis) WEXEEU R 5 0°
04507 SREMIHI-D O BIRIIES S < RIEAAOSORK-Re ) uRFEa N K« (] S cost of error) R &
2000 = BRINHEAHE M (cheaper searcher VU 5 50) A © B & HHI v 2 00 1) 07 B #RIHE2HEH (cheaper salvager
A EN0) MRV BHWRL — e QNEESEEOBS 00 wy B E<TIREKEQININ »7 friyRi
QN X3 & & QEXOMIEEN (cheaper searcher VU .20) VRNV QKR QB uih &0 HUERTHES
-2 S ORMHOME LS RIHTO K HIDRIRHMR e VE KRBESETOTA Y IR T NGO N
QRN BN 8 2 VORGSO 00k XK QB S o HER LR O 12’ &
RIHERE S IV 50 0 BRI S R ML R4 2 0 D deh b 260

0" Dowling QMR (| K<) 87 KL% Perlman VEHFE 190 (BIEN EXOTERSUIY I0) &7
W QRIKEH D | VB KR SRS BBV L 210 (90 00" i « WIS - o N x5
WX RO K MR R R e v LT FRNHISHEH NN Qe &0 FIE 727 W S~ O W K- HIhER QIR it
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()
Qw0 ORKEMIXE D80 N RHP VR ORI 20 SRERKERBRRORS’
M= FEPER{LCCKE

—_—

2 080 e MENEMERIe | R FEIVEHEN M RERH O KDL MR o -0 8E VD
WER Q0 #7127 BEIEHE (corrective justice) &{I8{Z 40 property right QEKEWHR O REOHE (Mo
ERE) NEO V28T ESEMIRK OV wmwvmﬁvmﬁwm: QYEQIEH ME LM (| RZV) RHMuReR” Xk
o S HRER D O W IR 8 1) U 1 o0
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S #% Danforth B (] £< |) 2’ DobbsfBX QB NHN L EEXVEES D (o FEXOIEE S
ﬁ%%ﬁbm 3 wmvo WO I R0 Q1 RKEZW property right Vo RER JOFIRHRE R INBE LR O MY
MoK L R QBN A &7 B QAT o R ER B0 £ 310 1) 4 f4010° dnfs Q107
R E Q 148 5 SOIMHHN B o HUERTHREE QY KEQUIEH (reliability) 2 {RUNN Qi Qo
RS B SO\ R HIE QI QA £50 002100 © 4610° 0 0 -0 B QNI 1 40
HETH M R O T I b0 R0 v QIR O\ IS AT v ERRE —— R
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FOImEMH —— Ik O 30 VEZEN DY S e°
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(3)

man ORENHIESZORE D RiCFEEHSMRHOER- RRERE (positive theory) QIR MRV 2 0°

80407 TP QN 00O~ MR e M43 v S0 property right © F- IR EKET 50" RERMINHI Q K- @i H |

@)
B ENBRRRCVSRRNI—RwRVORMRS” EXV2EY OO0 | QO property analysis 20l -2 Q
@)

R0°
WO IREMRIK A S &2 Epstein EX (| R OB wOoRBRBHECKHTEHECE | IO LR I VbR

(3)

B2t 54 (neglected stepchild 248 O 2 04 s@) D7 #6427 FIKQ strict liability or negligence QER R
@

BIE XM QUR4I A I EK 4950 " BKEEMRHI N BEKM O S VR 20° WU Mo oIR8 RE S M

(destruction) o228~ T@PES, (taking of property) NI QKHITHE Qe VE WV TIMBIRICYE (ostensible

)
ownership) @ #E | QEE v O BIEER L HEHII D o o 1| — AN SMEEWIR DOV RS property ME 4 el EI QEE VD
@)

BT QR | ¥Q property analysis @ 4 NBQ 20 VDAV HEDN S M ULVTEONIR VK0S L

R OELESeQn” RREBTIRG ORI (wavikw i’ BEERKRMIXE & 5 UIRqi) 2 IERERE IR Q BT 12 580 WV TRE I
@) @

IR AQIE" K2R KR4 IR4D (unenforceable contracts) 4 B MIIN A IE" XD REE O WX D O

i [0 S Nm) %awb%vﬁ&wg?b%o L8 EHERVE KREERKERX RN I eRFRLUR
)

VAR NS BRUED VRO A Q°

X)) Hmaw LS 3” HARPER, JAMES, AND O. S. Gray, THE Law oF TorTs (2nd ed. 1986) vol. 2 p. 356-358 ¥ R 3% §F
ENNiE o RESIEK ((Ist ed. 1956) p. 517) VREMo” EMENEEVR-HREBERL K - REEV2O LK
ISR 125050 (p. 358) VEIBAU 8 4201 0R3050° -0 D V-»” HH S ProssER & KEETON oN TorTs (5th ed. 1985) p.
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987 f1¢" RECTIIBREE L\ 510°

() BUEHE "HENEQMEN O S mX=RHE [T RLN—11] 1] VIR (3R KESEBEN O IV 1R
o v 2 e)” IO THOMNERE — MEHOER — B KA 1140 1 e (1 R<ED HITO—H
N EERE=SEKRN TRE G Mgt Hdieh<E (] R<K) BI—HVE o K — (I
H=fK) «<EHAEE—RMEHN KRS HKK (| RSXK) BK—HI " #T# "RECERROHE N, <
B (| KL O =1 O $EE° 527 D QECHIRREN K RVEROW S v B BE=5EN.
NRESRN I — QS (B (] R<K) HINK&RO20&%a0e (@00 - RR— | QO BERE
$F QBB N E 20 20)° MEREE URN RxAROMERE, ByvRrRe (BEMH (1 R 1V R
PI)” RZKS N xR BKEWEREY REHE0 08 0 500000 (HBEECRENRL My (#
Lgen] ey (1 K<) K=K m)°

(8) O. W. Holmes, The Path of the Law, 10 Harv. L. REv. 457, at 462 (1897) WOV UE OV Pollock &40 BKE
) [ 200 3 6 QIR HIHTIIN ;I O BYE (election ; alternative) NVIRse+) 2" Lumley v. Gye R{OwW QIR+ 0 TR S HR
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Vol. XXXVl No.5-6+ I1(1988) The Hokkaido Law Review

The Recent Movement of the Tort of Interference

with Contractual Relations in the U.S.A.

Kunihiko YosHIDA*

The focal point is as follows : whether or not a person who interferes with
a certain contractual relationship (his competitor’s contractual right) is held liable,
even though he does not use unlawful means to do so.

I. The Case Law

The attitude of American courts is almost the same as that in England, which was
examined in my previous article. That is, the Lumley v. Gye principle has been
accepted in almost all the states in the U.S.A,, so that the unlawful-means test has
not been adopted. And interestingly enough, some judges award broader protec-
tions compared to English law in some cases, such as unenforceable contracts or
contracts terminable at will. As for the basis of this tort, the need for contractual

stability or business morality has been mentioned.

The interference tort has been discussed in many situations, including labor
disputes and unfair competitions. Examples are : (1) infringement of exclusive
dealing ; (2) “picking-out” (acquiring employees from a competitor ; violation of
non-compete clauses ; disclosure of confidential information); (3) interference with
real estate brokerage contracts ; (4) inducing termination of employment at will
contract ; (5) successive dealings. (Labor disputes are now regulated by federal

law.)

II. Recent Changes in Legal Scholarship

Although scholars traditionally support the position taken in the case law,a
different view has been advanced in the 1980’s by law & economics theorists. They
have introduced into this field the idea of efficient breach of contract, i. e., that
value-maximizing breach should be encouraged. Therefore, according to this view,
the ambit of the interference tort should be restricted to the effect that tortious
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liability can be established only when an unlawful act is done. Of course, even
nowadays, those who support the case law position are making strong arguments
against the efficient breach theory from the viewpoint of property analysis.

IlI. Some Observations
The restrictive opinion by way of economic analysis, which conflicts with the idea
of relational protection, seems to be unacceptable for the following reasons.

To begin with, there are several problems with the cost-benefit analysis, i.
e., the way in which micro-economic model is to be applied. For example, the
costs of dispute resolution (esp. litigation costs) and externalities to third parties
are not satisfactorily considered in the efficient breach theory.

Furthermore, it seems to me that there are also methodological problems in
this approach. Firstly, the distributional question is beyond the scope of the
economic model, although it is crucial from a practical viewpoint when we decide
tort liabilities. Secondly, it should be noted that relational theorists, most promi-
nently Prof. I. Macneil, criticize this model as relation-omitting from a sociological
viewpoint. Thirdly, contrary to the instrumental way of thinking which includes
the efficiency theory, the property or right analysis is also to be considered from
a jurisprudential viewpoint.
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