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(S) [1938]2 D. L. R. 81

(¥) An Act to Ensure The Publication of Accurate
Laws and Information.

(3) [1938]2 D. L. R. at 106.

(R) M., at 106—109.

(8) Hogg, supra, note 6, at 636.

(%) Saumur v. City of Quebec and A. G. Quebec, [1953]4
D. L. R. 641.
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(¥) M., at671—672.

) IHd., at 692—694.

Q) Id., at 694.
(3) Hogg, supra, note 6, at 636. footnote 57.

() [1953)4 D. L. R. at 716.

B) Id., at 703.

=) Id., at 713—-714.
({8) M., at715.
(8) Hogg, supra, note 6, at 636. footnote 57.
(t3) The Communistic Propaganda Act, R. S. Q. 1941,

c. 52.
(B) Switzman v. Elbling and A. G. Quebec (1957), 7 D.
L. R. (2d) 337.

&) M., at 357—359.

2) Hogg, supra, note 6, at 636.

() (1957) 7D. L. R. (2d), at 369—371.

(J) M., at371.

(8 Hogg, supra, note 6, at 636.

(S8) Id., at 636—637.

(8) TFowler, supra, note 11, at 720.

(8) [1978)2 S. C. R. 770.

(%3) Id., at 796.

&) JQMmmE A. G Can. v. Law Society of B. C.,

[1982] 2 S. C. R. 307, at 364. & Estey &5 iw Q iBm
CEVEMWIRY 510°

(@) F. Scott, Civil Liberties and Canadian Federalism
(1957), at 13, See also Fowler supra, note 11 at 725.

(&) Fowler, #d., at 725.
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for Canadian Bill of Rights” (1948), 26 Can. Bar Rev.
759, at 763.
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() Hogg, supra, note 6, at 639.

(&) Universal Declaration of Human Rights, G. A.
Res. 217 A,3U.N.GAOR 71—-77,U.N. Doc. A /810
(1948).

(£2) The War Time Measures Act, R. S. C. 1952, c.
288.
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({2) TFowler, supra, note 11, at 717—718.
See Tarnopolsky, supra, note 8, at 3—7.

(&) TFowler, ., at 718.
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() P. Cavalluzzo, “Judicial Review and The Bill of
Rights: Drybones and its Aftermath” (1971), 9
Osgoode Hall L. J. 511, at 545.
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%) Fowler, supra, note 11, at 724.
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(8) Parl. Deb. 1960, Vol. VI, at 7474.
See Fowler, supra, note 11, at 719.

(%) Parl. Deb. id., at 7476.

(&) Fowler, supra, note 11. at 720.
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(&) Fowler, supra, note 11, at 720.
Cavalluzzo, supra, note 79, at 538.

(52) Regina v. Gonzales (1962), 32 D. L. R. (2d) 290.
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&) (1964), 41 D. L. R (2d) 485.

R) The Lord’s Day Act, R. S. C. 1952, c. 171.
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(8) (1964), 41 D. L. R. (2d) at 490—495.
() Id., at 488—489.
&) HawE
() (1970), 9 D. L. R. (3d) 473.
() Compare Indian Act, R. S. C. 1952, c. 149, s. 94(b)

with The Liquor Ordinance, R. O. N. W. T., 1956, c.
60, s.19(1).
y  (1970), 9 D. L. R. (3d), at 477 —486.
) Id., at 482. .
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(1975), 48 D. L. R. (3d) 427.

Id., at 443.
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See e. g The Queen v. Appleby (1972),21 D. L. R.
(3d) 325; Currv. The Queen (1972),26 D. L. R. (3d)
603; Duke v. The Queen (1972), 28 D. L. R. (3d) 129;
Brownridge v. The Queen (1972), 28 D. L. R. (3d) 1;
Hogan v. The Queen (1975), 48 D. L. R. (3d) 427;
Blissv. A. G. Can (1978), 92 D. L. R. (3d) 417.
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Hogg, supra, note 6, at 643 —645.

Fowler, supra, note 11, at 712.

Cavalluzzo, supra, note 79, at 551.

Id., at 533.
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Elliot, supra, note 20, at 123.

Id., at 126.

Cavalluzzo, supra, note 79, at 529 —544.

(1970), 9 D. L. R (3d), at 491.

Hogg, supra, note 6, at 642.
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See. e. g. The Queen v. Burnshine (1974), 44 D. L.
R. (3d) 584; Prata v. Min. of Manpower and Immigra-
tion (1976), 52 D. L. R (3d) 383; Mackay v. The
Queen (1980), 114 D. L. R. (3d) 393.
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See. J. Snell, F. Vaughan, The Supreme Court of
Canada; History of the Institution (1985), at 213.
198—-213. 214—-223.

See also D. Schmeiser, Civil Liberties in Canada.
(1964), at 16—17.

Lederman, supra, note 11, at 280—281.

Scott, supra, note 69, at 13.

Cavalluzzo, supra, note 79, at 522.
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(2) Ian Mackenzie, H. C. Debates (1947) Vol. 86, 3188.
See Cavalluzzo id., at 519.

(8) W. Kennedy. The Joint Committee on Human
Rights and Fundamental Freedoms (1948), 26 Can.
Bar Rev. 706, at 711.

() ]J. Willis, 43, Book Review, (1970),20 U. T. L. J.
274, at 281.
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(8]) H. McRuer, Commissioner, Royal Commission In-

quiry Into Civil Rights: Report No.2, Vol.4, 1659 —62
(1969), see Fowler, supra, note 11, at 726 —727.
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(Z) P. Bender, “The Canadian Charter of Rights and
Freedoms and the United States Bill of Rights: A
Camparison” (1983), 28 McGill L. ]. 811, at 818.
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nia, 314 U. S. 160 (1941); Shapiro v. Thompson, 394
U. S. 618 (1969); U. S. v. Guest, 383 U. S. 745
(1966) ~ BXp3 JER " Harper v. Virginia State
Board of Elections, 383 U. S. 663 (1966); Kramer v.
Union Free School District No.15, 395 U. S. 621
(1969) " #EFEUER D" Williams v. Rhodes, 393
U. S. 23 (1968) #hge°
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(8)  But see Lau v. Nichols, 414 U. S. 563 (1974).
(8)  See generally Bender, supra, note 124.

(2) See generally Tarnopolsky and Beaudoin (eds.),

The Canadian Charter of Rights and Freedoms: Com-
mentary (1982), at Ch. 1.

Hogg, supra, note 6, at 680.
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R. Sharpe, “The Charter of Rights and Freedoms and
The Supreme Court of Canada:The First Four Years”,
[1978] Public Law 48.

Hogg, supra, note 6, at 652.

Snell, Vaughan, supra, note 115, at 214 —253.
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(—~) P. Hogg, Constitutional Law of Canada (2nd ed.
1985), at 133—134.
()  Board v. Board, [1919] A. C. 956.

() BRBNE @ HHIEEK Q #FK L BR 4~ e 5
P RFEEE YRS YR AR e’
(=) UieiniEXd HR#EURo vy R KiHREE

0

(w) Hogg, supra, note 1, at 136.

() Martineau & Sons v. Montreal, [1932] A. C. 113, at
120; Toronfo v. York, [1938] A. C. 415, at 426.

(v=) Hogg, supra, note 1, at 136.

()  See generally Lederman, “The Independence of the
Judiciary” (1956), 34 Can. Bar Rev. 716, 1139.

-~ &~ Hogg R E WHIVIOEFROER
NEBE e UNERH WY S8 LSS Y e’
Hogg, supra, note 1, at 137 footnote 20.

(o) Hogg, id., at 137.

(2) Russell, “Constitutional Reform of Canadian
Judiciary” (1967), 7 Alta. L. Rev. 103, at 121.

(=) Hogg, supra, note 1, at 137.

See Dawson, The Government of Canade (5th ed.
1970), at 403; Ratushny in Linden(ed.), The Cana-
dian Judiciary (1976), at 32.

(&) R.S.C.1970,c. J—-1.

()  Scott v. A. G. Can., [1923] 3 W. W. R. 929.

(X) Hogg, supra, note 1, at 138.

(2) weuvy FREEFEORFIG ZekEHe
& OHE Q¢ AT H QEKETIR & 5 01 VK
2V 50

(*2) Hogg, supra, note 1, at 136—138.
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Hogg, supra, note 1, at 139.
J. Snell, F. Vaughan. The Supreme Court of Canada:
History of the Institution (1985), at 4.
()  Judges Act,R. S.C.1970,c. J—1,s. 32 (5),s (10)
&) Hogg, supra, note 1, at 140.
(XJ)  See Russell, “Constitutional Reform of the Judicial
Branch” (1984), 17 Can. Jo. Pol. Sci. 227.

Hogg, supra, note 1, at 138—141.
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(=)  Supreme and Exchequer Courts Act, S. C. 1875, c.

11; for jurisdiction 1971, see Exchequer Court Act, R.

S. C. 1970, c. E—11.
(e») Federal Court Act, S. C. 1970—-71—-72, c. 1.
| RNMERE" R N ER\EFEZ” 111N
RBRFWL 4 BEWVLY S0 VOKENQO Ry’
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C., Canadian Law Dictionary (1983), at 85.
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[ €
(=) P. Hogg, Constitutional Law of Canada (2nd ed.
1985), at 142—143.
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e 500
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Canadian Pacific, [1977] 2 S. C. R. 1054. X%
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144—147., S. Scott, “Canadian Federal Courts and
the Constitutional Limits of their Jurisdiction” (1982),
27 McGill L. J. 137. §d8°

(=) Hogg, id., at 142.

Hogg R~ MR TQ 0 ORFEEWS” &
- R VEROR L IR XD /e
BN H UV NEEY O OBEV R OEFEN
RN C Vv 500° 4d., at 147 —148.

() BRWUCHHM L S SWHEAWKLEFEVIVY R
N RERFR R AN ERREEEDILN A—n )
O N K- gEE N RTeRTIERQR° 1
FOOHEZURLL ORFTEER L SECLYIVEE
2O VR0R BT UROVY HEBRRICS N
BSOS (T <P ] HHEEREI )" BR NN
QHM U oL 5e°

(=) Hogg, supra, note 5, at 141 —148.

(2) RAXBIERFER |RATHEHREFEXD #FQ
YRR Qw0 R 0e°

(=) Lederman, “The Independence of Judiciary”
(1956), 34 Can. Bar Rev. 769, 1139, at 1175—1176.

() Hogg, supra, note 5, at 148—149.

() Supreme Court Act, R. S. C. 1970, c. S—19, s. 4,
5; Federal Court Act, S. C. 1970-71—-72,c. 1, s. 5;
Northwest Territories Act, R. S. C. 1970, ¢. N—-22, s.
25, 26; Yukon Act, R. S. C. 1970, c. Y—2, s. 28, 29.

(Z)  Judges Act, R. S. C. 1970, ¢c. J—1.

(*2)  See Dawson, The Government of Canada (5th ed.
1970), at 403; Ratushny in Linden (ed.), The Cana-
dian Judiciary (1976), at 32.

(8) S.C.1926—27,c. 38,s. 2.

() 1 RUIPEME | K KPHEHRRRKEZOR
Foy R ORI REE MRSV S evngy
S48 ZORFRUED" VHENHENEKESQ
U EHEERRERVEURY S0 KR | R
O LY Q o HHHTR R 90 5 42°

(%) Federal Court Act, S. C. 1970—~71-72, c. 1, s. 8.

(2) Hogg, supra, note 5, at 148—150.
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Introduction

The purpose and scope of this article is to analyze the Characteristics of Constitu-
tional Review in Canada from three different aspects, that is 1) procedural and institu-
tional feature 2) technique and 3) theory. Part I of this article examines the basic con-
cepts of Constitutional Law of Canada and overviews courts system in Canada. Part
T , as the main study of this article, examines the characteristics of constitutional
review in Canada.

Chapter 1

In Constitution Act, 1867, Canada received the doctrine of Parliamentary
Sovereignty as a main principle of the Constitution on the one hand and adopted
federal system on the other hand. The federal Constitution distributed legislative
power between federal and provincial governments.

The Constitution Act, 1867 did not include a bill of rights. Despite the lack of a bill
of rights, Canada has a good record of respect for civil liberties. The common law,
which, for the most part, tends to favour individual rights and freedoms when they
come into conflict with state interests, is one of the safeguard of civil liberties. After
the Second World War, concern for civil liberties surfaced publicly and it led to sug-
gestions that a bill of rights should be adopted. In 1960, the Canadian Bill of Rights
was adopted, but it was only a statute, not a constitutional amendment, and it was ap-
plicable only to the federal level of government, not to the provinces. In 1982, the
Canadian Charter of Rights and Freedoms was adopted. The Charter is a constitu-
tional instrument, and it is applicable to both levels of government, and its brief
history suggests that it will fulfil an important role in protecting the civil liberties that
it guarantees. )

In Constitution Act, 1982, Canada adopted constitutionally entrenched Charter.
Thus federal Parliament and provincial Legislatures have “plenary and ample”
legislative power only within the limits imposed by the scheme of federalism and b).r
the Charter. In Canada, primary responsibility for policing the division of powers and
for enforcing the Charter rests with the courts. Therefore it can be said that the doc-
trine of quasi-judicial supremacy has been established in Canadian Constitution.

With the adoption of the Charter, function of constitutional review in Canada has
changed. Before the adoption of the Charter, the main function of the courts in con-
stitutional review was to enforce the distribution-of-powers rules (the rules of
federalism). The courts often have to determine whether a particular statute comes
within the powers conferred by the Constitution on the legislative body that enacted
the statute. Under the Charter, the courts enforce the Charter limitations. The courts
often have to decide whether a statute violates a constitutional prohibition. Thus,
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after 1982, the function of constitutional review in Canada is to enforce 1) the rules of
federalism and 2) the Charter limitations (protection of civil liberties).

Chapter 2

The administration of justice in Canada has important unitary as well as federal
characteristics. Of course, in Canada, there is a separate hierarchy of provincial
courts in each province. But these courts are not confined to decide cases arising
under provincial laws. The provincial courts have jurisdiction over the full range of
cases, whether the applicable law is federal or provincial or constitutional. Then,
there is an appeal from the provincial court of appeal, which stands at the top of each
provincial hierarchy, to the Supreme Court of Canada.

Although the Supreme Court of Canada is established by federal legislation, it is
more of a national than a federal court, because it is a “general court of appeal for
Canada”, with power to hear appeals from the provincial courts as well as from the
federal courts in all kinds of cases, whether the applicable law is federal or provincial
or constitutional. The position of the Supreme Court of Canada, with its plenary
jurisdiction, at the top of each provincial hierarchy, has the effect of melding the ten
provincial hierarchies into a single national system.

In 1875, the federal Parliament established the Exchequer Court of Canada, and in
1971, it was replaced by the Federal Court of Canada.These federal courts constitute
an exception to the generally unitary character of the administration of justice in
Canada : for since 1875 it has been necessary to bring certain kinds of “federal” cases
in a federal court instead of a provincial court.

Under the unitary courts system, the law in Canada is generally uniform across the
country, and does not differ from province to province, apart from distinctive provin-
cial statute law and Quebec’s civil law.

(To be continued)
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