B &

FUR NBEREITBIT A5

N DA

‘&{ —
Jy-
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Hefly L1k o2
RN X DHERIRIRREDA—T 7 —F 4 R
ProCD Ftf——> 2 U 7 F v 7K OHEGR & Aliks 725
IAEFIA (fair use) | 205 [xHliZ @ C7-FIH (fared use) | ~
filiks 2251 i
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1. FE

AfelE, 7V ZVEREICR T D IE WG 238 2 5 BRI OV, R
WMPEEEOBLEN GRS Z A2 b D Th D, T2 T, TxHli (fares) ] <
T (costs) | LWV TBLEN D FFRIS TR 2 AN DO —HY 72
WEE/DL Z LR BREE T2,

AREOIHTE, LTOX S RFIRERTZ & L35, B 1S, [FHEEI

*ORFEIX, ACHERE R REGHEFIIZER COE v o Ry y o MERILRRIZRIT D
M PEIEBORF ORI (21T 2 555 WS (200511 A 11H () & FEITERR
SNHDTH D (KRALEIZ, EFEOTMM LI I N TV D, AT Z DBFE

TIERWZ EZTOBED LTEL), KV RU T L% TE S HF 82 #idz,
ZLTHEHAHDOEYy va VICBWTEHERZRLIAY &2 MZTHE 57 Pamela
Samuelson 4%, Bernt Hugenholtz % % 13X U s, SINEIZEFLE L B 5,
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EEZDHITYTZ0 | 3OOBEBERHRERH o772 LV H BN D, 19964F
FIRVIKD, Fhich|&fes, BiffEikoZE, LT, ZO/FEL LT
A U723 K DIERBARIC OV CIBLT 2, #2ic, v=2 s Ty T
BHID AL 2 B 7= ProCD FifFIZ B9 2 28 7 3K[m] X FFFEHIAT o Ik
(19964F) ZHY EF, YHRICB W TIESLEER & LTHW S L7
KERERC OV TR 5, B312, TAEFA (faruse) | 75 [RHM%
B U7FIA (fared use) | ~OEEZIY EF, ZMEHREGIIZH 7257
HEIZOWTERRD, 2 LT, K&, S%OERIGI ZMES 5 LT
B RIC OV TR E X 5,

728, 20024E 0 B 20044 £ T, EENT A U A GREIZB W TIEAMISE
ARSI WO HENS, MBOXEUTT A Y BiEEFLET D, bo
Eb. DYV EBNRTREESED LV BLE DL, 3 —r BB
BETHY, LEGEUTHEHEA, SkEMx5ZE 45 W,

1996 EEIRYIRD—H A N—RAR—X([ZHIT5 T =EE]

2T, 3OOBEERHRENEE LW HIE MG, 1996FIE R
EYUTCMEED D, 19964FI281T 5 T=HME (trilogy) | #IRV KD Z &
IR A NR—= A= BT DEHRINS | & G 2 L CORARM 2
?R@%%%%f%é&%iéﬁ%f&é

L IEFISGRE R 2 A M ERBALE D, 2o TH A N—
XA—XZEjETEJ IZF U T, John Perry Barlow IZEL TD L 92 U 5,

EEESOBIIZS, ZOFRABRAE LI THODNLTZEATZBIC
HiF D, FATHA N= A= LN | OB R EE NN ER- T
Kio, REOWMREZNRLTZZTEVE, EIDREBICTH LR

W g—pm v L2V TIE, LUcIE M.C.R. GUIBAULT, COPYRIGHT LIMITATIONS AND
CONTRACTS: AN ANALYSIS OF THE CONTRACTUAL OVERRIDABILITY OF LIMITATIONS ON
COoPYRIGHT (Kluwer Law International 2002); Thomas Hoeren, Welche Chancen hat das
Urheberrecht im Internet—Zeitalter?, in DIGITAL RIGHTS MANAGEMENT 5-92 (Arnold Picot,
eds., Springer 2003).
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T VX VEREICE T D IERIE ONE)

WTERLW, R BIEdH e FEf L2, EFHRES L 2
o727 7 DEMET AT - (REg) -
WEEME, R, B O, D), SUIRE W o dini O R

ERATZ HITIES T E RV, ZNDITMEICE SV TEY , FA2 b0

R EIIFE LRV S TH D, - (TR -
FTETHE T DD FOBHRELIL, TAV I THAILET

Th A9 L, EREFTALTVWIDRE L EET D1, ThrENT-bHH

HICESBEIH LY T2, ZRooikix, BEE2 L9 1>0EED

FEMEEST 5. COEMIISENEER DO TRNDO LFEETH DI

HLELLT, BEbOMR I, ABBSAE LZbOIMTTH, &< 2

A R BT RIEICER S U S b, BRI BT 5 2 &
B L., SRl HFOEENR LTS Z L EMbinonss, | @

H212, [T < 19964, ProCD b0 7 3K [E X _EFFFFHIPEIZIB VT,
Frank H. Easterbrook S i3, Wb B v 2 U 7 T w785 (shrmk—wrap
licenses) | DERALIE & FEMEEZ AR LY, AHRIT, IO EEO R

WCHERITRNER A 5.2, ZORBITVEZITIE > TH2RNY, Tl A,
YA N—= A= DEMTEFH 2 A DL 720 T DL, RHRDE
B —EHAL TS ENZ LD,

5312, 19964 (T Hiifl S L7 SR AT A HERE B O BT EHESSK0 (WIPO
Copyright Treaty of 1996, LLF. TWCTJ LBES) [TV THAFEICED
E72 570w, WCT d1150%, I EC B~ T B D[Rl 4 A8 1k 5

() See John Perry Barlow, A Declaration of the Independence of Cyberspace, at

http://www.eff.org/" barlow/Declaration-Final.html (February 8th, 1996). (200642 H 1
ARERR) 20 T34 R—AR—=2MNLE S 1, 1996$0) R 7 4 — T HERIR
e (AL ADE T+ ATHRESNDZ &nD, B [¥ Y+ 228 (Davos
Conference) | LMHIAILD) THRESNDTD LFH,D SINEbLDOTHD,

@ ProCD, Inc. v. Zeidenberg, 86 F.3d 1447 (7th Cir. 1996). 723, EBIZEWTIX
va ) s Ty TEKITINOERNP LAV STV L FDiLD, See Mark A.
Lemley, Intellectual Property and Shrink—wrap Licenses, 68 SOU. CAL. L. REv. 1239
(1995).

@ World Intellectual Property Organization Copyright Treaty, CRNR/DC/94/eng (Dec.
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HIAEEATIR D T L R /BT I, ZOEMMRETERIZIZ. Iy b T
VReR—=R N lEEIETHar— - ar br— A HiTE, —EORE
WIRVIRY ( EBRICHT DT 78 RERETHT7 78R - ar br—LH
WENZEITF B D,

ZITHbREREZ LT, T3 ODHKREPMSL LD TH Y |

BHWIERBRGZRTHLONE D INTh D, BLERICK T H5FAOE XX
Thd, ZILHDOHRIITHLHMRO—BUT|E RO TiXAe<, £V
EOWARER R TREEL TV D, LY EEICER2 7 51E, 2 b ol
kFrL vy LR x, TUAMEE Ry FT—2 kWS FIFICE S X,
LoD T 2L TNWDHEZEXBND, £ITUT, Hiff & IEOEEIC
DT LhHZ LT 5,

3. Rifi&EDEE

TV ZNEIRORIBITLEND, Wb DT r 7 O R ARICHEE S
TEEREGNCET 2 EAMMEEIL, BINRERE 2L TS,
BIZIE FLALEaX T Y —THB L, [HFRECESEL LN TE
DT EMAREIC R 272 Z &IT R Y RGIEMIMER T 2708, T8 E
WRIEFICRERBEZLEL LTSI EBHEETHD, Fzbit, B
BB 2 DR T b2 IRIEMA~BGITT 7 B AT 5 2 &M AlkE
7polz, LINL7Z223 5, Napster, KaZaA, Winny, Grokster &\ o7z, U\
bOLHET «Y— - BT (P2P) DT 7 ANKHY 7 b T =7 OHER,
AUTEE D B B — DM A IR D > TW D BURICHE A D & FHE
MERAED RSB IR Y S ho20dh 5 L bW Es, ZoHLT, B [
A IN= A= T HIT D BEBURRIRTE (cyber—anarchy) | & HFFSHLTHY |
JelZak 7= John Perry Barlow DF 4722 A 2 NI, ZoOFmMEEZ —mIZEK
WTB LT HDTH S,

VA %5 ZTvANE L It R NS SO RN I 9 [/ RN ﬁ%
H72H LTV BICE L, TSt - T e B ERE O B IRRENS £

20, 1996) (WCT), available at http://www.wipo.int/documents/en/diplconf/distrib/94dc.
htm (20064F2 A 1 H#E#8
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T VX VEREICE T D IERIE ONE)

DO THIUE, ZIUIFRTE R0, BURZ FE L CTRIFIE, FMOAIE

W B A2 AIER OBATEGR L, Ar M EEE O BB ITRE IR T L
EFITHAI,

DX D IRRPUTTHLT 5 < 19964E1 WCT 23ERSE L7z, KifaE &
LTCORBERLT I, TAVIAREICBNTCX, 7V ALIL=T
L EVEMEYE  (Digital Millennium Copyright Act, LA IDMCA] &vv9) 23
SEVE STz, DMCA X, BIRARGEFE DRI R DR O R D B 70 &
P —MARIZ L DEINRETE (7 78R - 2 hr—)b) OBERHT
HBEDEDERILET LN L > TND,

AARIZIVTIE, A OB REEEIC ST 5BEOTFHTH D L5 PR
N, B TAZ ARSI SN2 o7z, 2o b & LT, HEFIE

& —BFIAE OB ORIFERTEZ K 5~ < | BARAIREFBE O ERRE AR D 1
IRE DRI D 2 LN BRI &z, FEdNT, MR T4 2 0E D FLAYHE L
REEHEORIRE 2 5R 0 E SR TITN D b OO GEEMEREI05 1TH2 7).,
T Ra—P—|Z K D EHEAT 22 BERITHHIRSR & 7> Ty, AR

\ZIIT DILIEIT, Bkx 2R EBMRE O M OBIRBR 20 6 1 2~ <, il
DN D LT 22 b TELD O,

TV NHPEE BN A ET 5 LT HEETH D, LLaed b,
TR NVAMIE, BATORETEEAVD Z LI X0 | FERIR I
BREOBRREE 2 he—9 25 2 & R Uiz, HATORMETBII 3
DT 78 A% TRy 7T HZENTE, 2O LIXHFROERHFICHE
Kigst#h 5.2 T2, B8 L BIRRIREFEEZRRFICHNS Z LIk,
TEMIEHE 1, BEE UC TAIERI (fair use) | <2 THEFRHITRHE (copyright
exemptions) ] Z VX 5 (override) X 972, HrFIREMSEMEI4 2
LLAREL Mo, TOMBEZAEMEIE, 1980FERIZy =Y 7 Ty TR
FINBL LB, BRI SN W2 THHHLOD, Wbpd [/3—
Tzl b rarbo—)O BEEOLDERYOOHLERDLILLT

6 ZOMBEICEL L. SULTEBERESEERNBIERIES e S =mimEE
B FEBOR SR [ EHELL - RIEBSPIIRIEGER T8 avT vy
DIERRE] (FZER, 19994F) 2/,

©®  See LAWRENCE LESSIG, CODE AND OTHER LAWS OF CYBERSPACE 122-141 (Basic Books

FNRI PEVEBURZAAFSE Vol. 11(2006) 167



B

£

Lo,

FLC, Ak L7z AL, HERFRE, ik, REOBHE VW7
FEAME, 2 LT EEIE O Rl RS & VW o TR & b R A AT
%,

ZOE T, Bia e HENAD G D EERE L7 RSB L, FnAO
BEOTFERRNB DN TS, BIRYFEOMICE T, Yok 5 Ik
HIfL#E & B HRAIHOR ChiliZe N7 v A& RHT O ? AN ELED
JERRD BHY LAXAIRDTES 5 D2

ZOT—~EOHT HICY o TiE, FIIMERE (&0 b EEERE)
Bk, BNRETEOBLES LI L 225, £i2, SHIKHY FiFs
MraiT72 21t LFTOMALRARTH D, (1) 77 vABFFESNRN
BRODHEATIR D LWV I BN G, HEMEREE, Q) ANEEBE O
R0, REOHB EOBRD, (3) iR, Uik LiEtisick
WS I EATEET 5 &0 D gD D A EERIEE b pE R, A
Fand Txtii] &V 5 BRs DRI 2Z 29 50 L MERENED L
S 7o ikEATEN 2 & DD E VI BLEND G MG EE IR RS RE SR O

1999).
(M SeeMark Lemley & Eugene Volokh, Freedom of Speech and Injunctions in Intellectual
Property Cases, 48 DUKE L. J. 147 (1998); Jed Rubenfeld, 7he Freedom of Imagination:
Copyright’s Constitutionality, 112 YALE L. J. 1 (2002); James Boyle, 7he First
Amendment and Cyberspace: The Clinton Years, 63 LAW & CONTEMP. PROB. 337 (2000);
Rebecca Tushnet, Copyright as a Model for Free Speech Law: What Copyright Has in
Common — with  Anti—Pornography — Laws,  Campaign  Finance  Reform,  and
Telecommunications Regulation, 42 B.C. L. REv. 1 (2000); Hannibal Travis, Comment,
Pirates of the Infromation Infrastructure: Blackstonian Copyright and the First
Amendment, 15 BERKELEY TECH. L. J. 777 (2000); Neil Weinstock Netanel, Locating
Copyright within the First Amendment Skein, 54 STAN. L. REV. 1 (2001); Yochai Benkler,
Through the Looking Glass: Alice and the Constitutional Foundations of the Public
Domain, 66 LAW & CONTEMP. PROBS. 173 (Winter/Spring 2003); Wendy J. Gordon,
Market Failure and Intellectual Property: A Response to Professor Lunney, 82 B.U. L.
REV. 1031 (2002). F7=, SunTrust Bank v. Houghton Mifflin Co., 136 F.Supp. 2d 1357
(N.D. Ga.), vacated, 252 F.3d 1165 (11th Cir. 2001) (per curiam), order vacated and
opinion substituted, 268 F.3d 1257 (11th Cir. 2001) % 22},
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T VX VEREICE T D IERIE ONE)

RIFERNTZERTE RN, MR T, (4) T—F_X=2AnbNEHREehht L
THAT 2 REERFT 272012, REBGFE, LV DITFT AU WEDL
HRCHV B D RERES (misappropriation) OBLE & MLETHD @, Ik
12, (5) TEWOPHVAH & ERKOBEETH DTV v 7 « RAL L DOF
BIZONWTERTHI L LFRARTHSH O,

AR OBIRD S | AFIZIBNWT, ZNHRETORMEFELHET 22

LIXTERVWH DD, BRROIERWRENR LI TH 5 Z L ICHEERIE
BRVy,

4. BRIZKDENFRBEDA—T7—514 F

AR U 7= RIS LIE IR, TR X BHERIRIBRILE DA — 7 7 —F o
Rl ELTHLBRDZ &#%é“>¥%k&ﬁ%%ﬁ?&mib\%%

®)  See International News Service v. Associated Press, 248 U.S. 215 (1918). See
RICHARD A. EPSTEIN, TORTS 602-604 (Aspen Law & Business 1999); Douglas G. Baird,
Common Law Intellectual Property and the Legacy of International News Service v.
Associated Press, 50 U. CHI. L. REV. 411 (1983); Richard A. Epstein, International News
Service v. Associated Press: Custom and Law As Sources of Property Rights in News, 78
VA. L. REV. 87 (1992); Wendy J. Gordon, On Owning Information: Intellectual Property
and the Restitutionary Impulse, 78 VA. L. REV. 149 (1992).

) See Jessica Litman, Public Domain, 39 EMORY L. J. 965 (1990); Yochai Benkler, Free
as the Air to Common Use: First Amendment Constraints on Disclosure of the Public
Domain, 74 N.Y.U. L. REV. 354 (1999). £ 7-. The Duke Law School Conference on the
Public Domain, 66 LAW & CONTEMP. PrROBS. (Winter/Spring 2003) % ZHED = &

U0 Fredmfe e LT, BB L 31T L 2 B EERIBRIE DA —"—F 4 K&
< LikamkL] 2 T4 h45275 (19984F) 50K, /NREM 1772 2k & i #ER
HI——E 75K, i Ty, EEME—) JUHE~ +—F 54075 (20004%) 505,
PLHESL 72 2 VRHR DA PENE——TE ) SRR PEDT ST 108 42 At i SR
Fe1tAcic i1 2 MM pE D BA) (RS, 20004F) 348E. EEFHI [MEH
T &I PERE) ¥ = U A R1176% (20004) 88, MR 2 [9hek - Akt
Hl—oA »Z =%y MEROFEHEREZOH Y H—) ERIEFmESE 475
(20024F) 10285 (IF) [y - B - JnpOMPE] (F2EM, 200348) 219 FTIX] . #
MAE 179 2 VIEH & FEHEIE OB - TR EZE) Law & Technology 245 (2004
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VEHERIHIBR AL ESC A ER A OEE O T CHBFIH & ST WS, 4
SOWEMICFIATE 22 B 2 W IEHli & S 2 W BR ORI T & 2k
WAHR SN D,

B & BATRIRTET BT & o THVIAZ S ATRE 25 I, S VEHEDM TG
L7 HICBR Hav7evy, FIEER, EEHEOREMM M T L TR IR
L7ofl7e &b, FAVIAALORIGR E R 0D, T, MEOxG L 705
NREAFROLERMEN S | FRIG N L CRENRREEIT2 5 Z &%
BETHDLHLOD, HTEATR OB, HDHFED &5 (taxonomy) |
BT ZLIFHEBRTH A S LU Tk, 3260 & MR IR ELE O BIfR O
SHTEATIRS DS, ThEBLU, LV £ 0FGE2AET H2HBRORVFEE
RIS BN ERDLTHA I,

ARIZBNWTIE, 27 7y TRV v 7 T v TRK ORI
DREL 2o T2 FRIIAFAE L0 L LS, 72U IARERRT
— 8y NORBUEEA D & B ORRNIERFED b D RIS 5,
RHPERENAR LTz TBTREBSNCET 28112 1o X5 &, DTo%k
PEDR 72 SN D LA, BYOBSIENEESIND, (1) Y2V 7T
o TERNCBT B Ry r—VORRER, 7V v 7 Ty THKICE TS TR
BLETIEWOIRZ DI ) v 712X TR¥ONNINRETDHE NS
TR, HERZ Y v 7 oRNcHAZEICHML S TREY, (2) FIFAERE
NODOEMFICFE LI ETHRERRZ U v 7 2T o5 Th D, bok
b BRI SN TORWEAIZIE, RICHIHEBEEER 2 Y
v 7 w2 IR0l LT, ZRORSIHEITEED Hhvien,

BRIORSIMDNEES D & BEINEREIIRKOFIETH D, =
NTHE, R L THAREO T T, HAMBIRSEIX [7ITHE (mandatory
rules) | & LTHRET A THA I D, T TENTUTAR LRV O, 5]

) 26, RS TS | ORRIC B % BB 22 FfUsF 7 4 — 7 4605 (2005
) 3EEN DS, £io, HILMEILEE B NBL No.93&&ET 1Pl [l B3 5 U
HI e Zofigst] (FEikss,. 200448) 139ELL T LB,

W SVFFIC T ARFHIBEIC A E > TV, BB, SULBEHESEEES IS T
(bR E RSB SWmEE] (20064F),

WD el - FiHBTE (10) T 7-RAES B9 5 HHIB9E LA T,
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T UYL VBRI DRI UNE)

ITHRE] LWIHBEORVLNTTA, BHEOMFBIELRRDLLVWIRTH
70 ZEEMEIT TR 72 MER] (right against the world) ] Y TH 0 . K
WHEENEEEORI 2 LT L T DO TIERY, FEEETNEKRIL, 2
RN Lo TR 2 2 & BIEET 22 L b H V50V, 20 X5 ICHGEE
WCHEFOHEPFAET D ZEITFETH DL OO, ARIZBWTE, @
D HEEED G OBMBUIEE L o2, EEHEEICER I TEY ., BRoOR)
NEBETDHILNTEDLHEWVI BT ATEE] &) HgEEZ
WnHZEET 5,

WIZ, TAVEREE I —m o \OHEwmESZRTLIZEEL LS. 7
AV IRV T, B — 2> o — 2 WIS 135 (Uniform Computer
Information Transactions Act, EAF TUCITA] &WV9) ZERINT 2iBERIZE
WTHATEL L7-, BTS2 250 E, T7hbb, vZAv—4 v b -
TA B R DOWTHRET 520955 19 L& | TEAN 22 A FER (fundamental
public policy) J {ZER T 5 & Wezh & 32 Z L BPTL STV D 1055603,
LU DT LW R & o702, UCITA D2095:IC L5 &, TR+
EDRTRINFIZOWTEETIEENH L0 E ) e ShTkY .,
FHINFICFE TERWEESIZE, AR IORET S HERIFE80 HivTn

W) R T3 & BTl & 2 FFHED BRI BIT 5 B AR ——F R — ik
BROAN=7 BETHT 2 3 A > h—— HMERBORIZE3 & (20044F) 185

—

H

4 ProCD, 86 F.3d, at 1447.

19 UCITA § 209: Mass-Market License

(a) A party adopts the terms of a mass—market license for purposes of section 208 only if
the party agrees to the license, such as by manifesting assent, before or during the party’s
initial performance or use of or access to the information. A term is not part of the
license if?:

(1) the term is unconscionable or is unenforceable under section 105(a) or (b); or

(2) subject to section 301, the term conflicts with a term to which the parties to the
license have expressly agreed.

(b) If a mass—market license or a copy of the license is not available in a manner permitting
an opportunity to review by the licensee before the licensee becomes obligated to pay and
the licensee does not agree, such as by manifesting assent, to the license after having an

opportunity to review, the licensee is entitled to a return under section 112-+- (LA R, %)
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ML, EANCBET 5 ERROFHEEZED TH L ET T, B2 L TN
ﬂf?—& LT+ FIRDOMEIMENI Z L THD, BEITL2ONE I v
IYEFOEM LIFEMRR | BRFENEEEZ SV TEWGEITIELE D
L7e b Znons, %@ﬁ%f\m%k@)®Mﬁmﬁgk&of<éf%
A9, TIZTIE, HIEEIC iéﬁ;ﬁ (federal preemption) & THEARRZRA

FER ) ﬁ¢é¥ﬁ®%A L lp 2 BENLHMS TN D,

FHOHRE, 7 AU O %ﬁ&a&&% EHL TS, HEH

HIOAFELE L 22V A RIEO RIS E D FE EAENTZ LILTE RN, %_“C‘\
T2 TR TEAMRAIBOR) Oy 2 ERICEY LiF5 2 & E95,
UCITA 1055047 4 /b« A hERTHE D,

FT 4T AR MIUTO & STk~ 2519, THARM R AIEER
NEDLLDIX, 4/ 7 =— 3 (innovation) . #EF+ (competition) . ZA1E
728 EE  (fair comment) . % U CAEFMM (fairuse) THDH, £/ Tz —3
a VBRI, BWEZ LIRS 2 7= DI EROMERFIE 275 2 & L 1F
LAEDA ) T — 3 UIRGRBNART T D B RT ) vy - RAA
EDHEMD AT U APRD HND, BPRBORIT, BiFrE T 57 HRIT
F A FTRE 72245 H A A B ’%‘Jﬁﬁé"éiﬁb\i ANCTDHZEILHhHD, HHOH
T, T H 2 IF ROV EIC . BEMNR LD THDHNEEN
YD TH D0 EHDT, E%nﬁﬁ“(%é’f@*'%aﬁ’ KEBLlOBHMB, ZLTH
Hﬂéﬂf:’%%ﬁ@*' HAaENRTY 7« RAL L ELTHATSZ L2789

NHI7RRIZRIE, TEEIT KT 2 M EEME~DHIR & LT, ’Aﬂiﬂﬁﬁﬂl%@%ﬁa
ﬁ’?}lu?’b“(b‘%‘)oJ un

2« ~—0y FMRBIORE. BEOaC—2ERT D2 L. ¥

BRH AT 2 2 & ERICT 7 A TE 2RAFEOLEHIRT 5 Z &,

LWV RETIAENTH D, ) WP

16 See NCCUSUL, Uniform Information Transaction Act, Official Comment, § 105,

Comment 3, pp.46 (2002), available at http://www.law.upenn.edu/bll/ulc/ucita/2002final.

pdf (20064F-2 H 1 H#RR)
U7 1d. at 47.
U8 1d. at 47.
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T VX VEREICE T D IERIE ONE)

(ZO—FHT, VUry—R 2o V=T V7 HECHITORMNT
AT 8, IEFEOTA B —BRy 7T v ab—%2Rb2 &, &
W 74T 80E, TEEIE (ordinarily) ] fEhE En s, 19

FT7 4% 3 A NIRRT T, < ORI T 2 AR RBURIL
M2 W72 <ZEMLTEBY (in flux) ). K< & STV D  (extensive
argument) EHIERDZW, ZLT, ZO®HIZ, VT 7y —A V=T Y

BT AHIBRSEHITES E SN REE L) R LToa A v
FME< &V RERIC 22 o> TV D B Z g, UCITA 1184 CH M
(interoperability) & TR I TWNE®,

WL, F—ay SO E R THhE I, F—r v BV TiE, 19914
DAV Ea—4 - 7al T AMIETBHES® ., 19964FEDT — & _—Z{ZH
TR SN, D OENED L —EORAITE WL, fific
BOTE, VY ry—RA 2o 2=7T 1 7)) I 580382 chH 5
(null and void) &3 @ {5t KENPT 4 VT T 4 W EENELT
DIWFRIZEBW T, 3877 (mandatoriness) | OFREIEWAALE T TV D X
I TH D, ZIZTIFABRIEN 2 SDONIEERY EF XL 5,

BTV —E® THh D, T F N—REFICHIGT BB TR IEN

U9 1d. at 47. HRFHSIITERICLD

@0 1d. at 47.

@Y 1d. at 47.

@ UCITA § 118. See NCCUSUL, supra note 16, at 79.

( See Council Directive of 14 May 1991 on the legal protection of computer programs
(91/250/EEC).

29 See Directive 96/9/EC OF The European Parliament and of The Council of 11 March
1996 on the Legal Protection of Databases. F£7=., MINEZE [T — & ~X— R HIE
amd (FHkk, 20044F) 199HLAFEHR,

5 Article 9 of Computer Programs Directive: Any contractual provisions contrary to
article 6 or to the exceptions provided for in article 5 (2) and (3) shall be null and void. ('F
SN =)

@20 See Loi du 31 aont 1998 transposant en droit belge la directive européenne du 11
mars 1996 concernant la protection juridique des bases de données, available at,

http://www.droit-technologie.org/legislations/loi_base_de_donnees_980831.pdf (20064F- 2
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TRE IR, LR —IRE, BE BROREIE, AT RIE R
TOBEMEIZONWTHITHEZ B ARIEE2IT> TR Y, FEHERS @7,

F20T, A Y FEEMELG e SeiT, THSLL TR S e A B a—4 -
Tars g Lo Ta s T Nl OB AT D 7O A K IR TEHR
ERDTOIIE] EWIERESET, VY y—RA -2 V=T VTR
HALTEY.69g5KITLY ., 69e FICKTHEMTEN L SNTNWD @)

bobkb, TAUHBICEITS UCITA HIEBEBETOBE, IF—0 /8T
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9 UrhG 69g Abs. 2: Vertragliche Bestimmungen, die in Widerspruch zu § 69d Abs. 2
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Service Co., 499 U.S. 340 (1991)).

@D ProCD, Inc., v. Zeidenberg, 908 F. Supp. 640 (W.D. Wis. 1996).
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MPEREEESNILE LTh] LRHIEE Lz BT BPOENEIC OV THHE L,
ZNEGET DM AR STV D OAEBRZE,

B 2Ty FEKORALIEIZE L TiE, Maureen O’ Rourke, Copyright
Preemption after the ProCD Case: A Market-Based Approach, 12 BERKELEY TECH. L. J.
53, 57 (1997); Symposium, /ntellectual Property and Contract Law in the Information Age:
The Impact of Article 2B of the Uniform Commercial Code on the Future of Information
and Electronic Commerce, 13 BERKELEY TECH. L. J. 809 (1998); James J. White, Autistic
Contracts, 45 WAYNE L. REv. 1693 (2000) 7¢ &% &,

©9 " See ProCD, 86 F.3d at 1454.
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ﬁ‘

09 Jd. at 1454.

(36 See Tom W. Bell, Fair Use vs. Fared Use: The Impact of Automated Rights
Management on Copyright s Fair Use Doctrine, 76 N.C. L. REvV. 557 (1998).

B9 American Geophysical Union v. Texaco, Inc., 60 F.3d 913 (2nd Cir. 1994); Princeton
University Press v. Michigan Document Services, Inc., 99 F.3d 1381 (6th Cir. 1996) (en
banc), cert. denied, 117 S. Ct. 1336 (1997). £7=. Wendy J. Gordon, Fair Use As Market
Failure: A Structural and Economic Analysis of the Betamax Case and Its Predecessors,
82 COLUM. L. REv. 1600 (1982); Working Group on Intellectual Property Rights, U.S.
Dep’t of Commerce, INTELLECTUAL PROPERTY AND THE NATIONAL INFORMATION
INFRASTRUCTURE: THE REPORT OF THE WORKING GROUP ON INTELLECTUAL PROPERTY
RiGHTS (1995) & &,
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3 See William W. Fisher lll, Property and Contract on the Internet, 73 CHI-KENT. L. REV.

1203 (1998); WILLIAM W. FISHER III, PROMISES TO KEEP: TECHNOLOGY, LAW AND THE
FUTURE OF ENTERTAINMENT 163-169 (Stanford University Press 2004); Wendy J. Gordon,
Intellectual Property as Price Discrimination: Implications for Contract, 73 CHI-KENT L.
REv. 1367 (1998); Julie Cohen, Copyright and the Perfect Curve, 53 VAND. L. REV. 1799
(2000); James Boyle, Cruel, Mean, or Lavish? Economic Analysis, Price Discrimination
and Digital Intellectual Property, 53 VAND. L. REV. 2007 (2000); Yochai Benkler, An
Unhurried View of Private Ordering in Information Transactions, 53 VAND. L. REV. 2063
(2000); Michel J. Meurer, Copyright Law and Price Discrimination, 23 CARDOZO L. REV.
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B9 See LoUIS PHILIPS, THE ECONOMICS OF PRICE DISCRIMINATION (Cambridgo University
Press 1981); J. TIROLE, THEORY OF INDUSTRIAL ORGANIZATION 133 (MIT Press 1988),
DENNIS W. CARLTON & JEFFERY M. PERLOFF, MODERN INDUSTRIAL ORGANIZATION 289
(Fourth Ed., Pearson 2004); Hal R. Varian, Differential Pricing and Efficiency, 1 First
Monday (Aug.5, 1996), at http://www.firstmonday.dk/issues/issue2/different/; Hal R.
Varian, Pricing Information Goods, available at http://www.sims.berkeley.edu/ hal/
Papers/price—info-goods.pdf; Hal R. Varian, Versioning Information Goods, available at
http://www.sims.berkeley.edu/ " hal/Papers/version.pdf (VL . 200642 H 1 H 8.
40 See Tirole, supra note 39, at 133.
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Ryu KoJima®

Index

1. Introduction

2. Looking back to the Year 1996: a “Trilogy” concerning Cyberspace

3. Transition of Law & Technology

4. Contractual Overridability of Copyright Exemptions

5. ProCD Case: Recognition of Shrink-wrap Licenses and Price Discrimination

6. From “Fair Use” to “Fared Use”

7. Theory of Price Discrimination

8. Points Revealed by the Price Discrimination Theory

9. Toward an Establishment of an Information Transactions Order

10. Closing Remarks

1. Introduction

This paper will examine the current arguments concerning
information transactions in a digital environment mainly from the
perspective of intellectual property law. The aim of this paper is to
acquire a basic, uniform viewpoint for future information transactions by
using “fares” and “costs” as analytic tools.

The analysis consists of the following. First, I would like to look
back to the year 1996, in which three important events occurred, and
review the transition of technology, law and the consequential effect of

“ Associate Professor, Kyushu University Faculty of Law, Fukuoka, Japan.
LL.B., The University of Tokyo Faculty of Law, 2000; LL.M., Harvard Law
School, 2003. This article is based on a presentation given at Hokkaido
University COE Symposium on November 11th, 2005. | am particularly
grateful to Prof. Yoshiyuki Tamura who invited me to the symposium, and Prof.
Pamela Samuelson, Prof. Bernt Hugenholtz and other participants who offered
valuable comments.
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contractual regulation. Second, | will pick up the Seventh Circuit
decision of ProCD case in 1996, which recognized the formation and
enforcement of shrink-wrap license. Price discrimination theory, which
was used as a justification for the shrink-wrap contract formation in the
ProCD case, will then be examined. Third, | will discuss the transition
from “fair use” to “fared use” and its implications for information
transactions.  Fourth and finally, several conditions on how to shape the
future model of information transactions will be examined.

Since studying in the United States from July 2002 to July 2004,
this chapter will mainly refer to developments in US law. However, the
European perspective should also be taken into account,® in order to
acquire a comprehensive point of view.

2. Looking back to the Year 1996: a “Trilogy” concerning
Cyberspace

In this section, | would like to focus on the year 1996, in which
three important events took place. Looking back the “trilogy” of this
year will provide us with a fundamental perspective to reconsider
information transactions in cyberspace.

First, a controversial statement was presented. In this famous
statement, “A Declaration of Independence of Cyberspace”, John Perry
Barlow wrote as follows:

“Governments of the Industrial World, you weary giants of flesh
and steel, I come from Cyberspace, the new home of Mind. On
behalf of the future, | ask you of the past to leave us alone. You are
not welcome among us.  You have no sovereignty where we gather—

... Your legal concepts of property, expression, identity, movement,
and context do not apply to us. They are all based on matter, and
there is no matter here—

...Your increasingly obsolete information industries would
perpetuate themselves by proposing laws, in America and elsewhere,

! Concerning European law, see Lucie M.C.R. GuiBAULT, COPYRIGHT

LIMITATIONS AND CONTRACTS: AN ANALYSIS OF THE CONTRACTUAL
OVERRIDABILITY OF LIMITATIONS ON COPYRIGHT (Kluwer Law International
2002); Thomas Hoeren, Welche Chancen hat das Urheberrecht im
Internet-Zeitalter?, in DIGITAL RIGHTS MANAGEMENT 5-92 (Arnold Picot, eds.,
Springer 2003).
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that claim to own speech itself throughout the world. These laws
would declare ideas to be another industrial product, no more noble
than pig iron. In our world, whatever the human mind may create can
be reproduced and distributed infinitely at no cost. The global
conveyance of thought no longer requires your factories to
accomplish.”?

Second, in the same year, the Seventh Circuit decision of ProCD
case written by Judge Frank H. Easterbrook admitted the contract
formation and enforceability of so called “shrink-wrap licenses”.®  This
decision had a strong impact on intellectual property law, which has not
completely ceased yet. Facing the technological development in
cyberspace, the effect of this decision is becoming increasingly
significant.

Third, we have also to bear in mind the conclusion of the World
Intellectual Property Organization (WIPO) Copyright Treaty of 1996*
(Hereinafter, WCT), in which Article 11 mandated member states to
implement legislation to prohibit the circumvention of technological
protection measures, such as copy protection technology that prohibits
cut-and-paste and access control technology that makes it impossible to
access information without certain certification.

The question at stake is whether these three events are independent
and nothing to do with each other. My tentative answer is “No”.
These events are not merely coincidental, but intertwined each other in a
very deep manner. More specifically, it will be suggested that these
“points” of events are connected in a single “line” based on digitization
and networking. In the next section, | would like to examine the

2 See John Perry Barlow, A Declaration of the Independence of Cyberspace, at
http://www.eff.org/~barlow/Declaration-Final.html (February 8th, 1996). This
statement was written for the Davos Conference (World Economic Forum's
Annual Conference in Davos, Switzerland) of January 1996. (Last visited on
February 1st, 2006)

® ProCD, Inc. v. Zeidenberg, 86 F.3d 1447 (7th Cir. 1996). In practice,
“shrink-wrap licenses” were already used back in 1980’s. See Mark A. Lemley,
Intellectual Property and Shrink-wrap Licenses, 68 Sou. CAL. L. Rev. 1239
(1995).

* World Intellectual Property Organization Copyright Treaty, CRNR/DC/94/eng
(Dec. 20, 1996) (WCT), available at http://www.wipo.int/documents/en/diplconf/
distrib/94dc.htm (Last visited on February 1st, 2006)
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transition of technology and the law.
3. Transition of Law & Technology

The development of digital technology has dramatically changed the
scenery of the basic structure of information transactions from what we
have seen in the so-called “analog world”.

Digital technology has brought us enormous benefits, for example,
almost cost-free copying and information dissemination, which results in
the reduction of transaction costs. We can easily access information
from a wide variety of sources that we could not have imagined in the
past. However, the emergence of P2P file-sharing software, like
Napster, KaZaA, Winny, Grokster, etc. and the consequential rampancy
of illegal exchanges of copyrighted works are also undermining the basis
of copyright protection. This phenomenon is sometimes referred to as
“cyber-anarchy”, and the above-mentioned John Perry Barlow’s famous
statement mirrored this orientation.

Even if we admit the benefits of digital technology that have
reduced the transaction costs of copying and information dissemination,
the ensuing total copyright anarchy surely cannot be tolerated. If we
leave the situation as it is, the motivation of creators will be diminished,
and the fundamental purpose of intellectual property law will be slowly
chipped away.

In order to cope with this situation, the WCT was signed in 1996.
Implementing the duty as a signatory state, the Digital Millennium
Copyright Act (DMCA) was enacted in the United States in 1998,
prohibiting not only the public distribution of the anti-circumvention
apparatus, but also the circumvention of the technological measures itself
(access control technology) even by the general public.

In Japan, on the contrary, circumvention itself was not prohibited,
since it was thought to involve too much intervention over individual
freedom. Instead, the public tender of the circumvention apparatus was
regulated in order to reconcile the interests of the right holders and the
ordinary users. It is true that the private copying accompanied with the
circumvention is not regarded as copyright exemption, however, the
circumvention itself by the end users was not the target of the regulation.
The Japanese legislation can be evaluated as a restrained manner of
regulation to mediate the tensions among the various stake holders.

It is true that digital technology facilitates the rampancy of illegal
copying. But on the other hand, digital technology makes it easier for
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the content providers or right holders to “control" the dissemination
process in accordance with the anti-circumvention legislation.
Technological protection measures can block the copy or access of the
information and it brings a huge impact toward information
dissemination. ~ With the mixture of contracts and technological
protection measures, information providers can impose harsh contractual
conditions, which are able to “override” fair use privileges or copyright
exemptions. Although the problem itself was already pointed out when
shrink-wrap licenses emerged in the mid 1980’s, the threat of so-called
“perfect control”® has become a reality.

The problems aforementioned also embrace the conflicts with
consumer protection, competition law policy, the fundamental rights,
such as freedom of speech, and the territoriality principle of intellectual
property, etc.

Facing these "contradictory" pressures, the role of intellectual
property law is being challenged. How can we find the optimal balance
between proprietarily protection and free use among the stake holders?
What is the ultimate goal of intellectual property law?

In analyzing this theme, it is necessary to adopt such viewpoints as
intellectual property law (especially, copyright law), contract law, and
technological protection measures. For deeper analysis, the following
perspectives are indispensable: (1) trade secret protection in terms of the
analysis of information to which access is not permitted; (2) the freedom
of expression with the relationship to creative/expressive activities;® (3)

% See LAWRENCE LESSIG, CODE AND OTHER LAWS OF CYBERSPACE 122-141 (Basic
Books 1999).

® See Mark Lemley & Eugene Volokh, Freedom of Speech and Injunctions in
Intellectual Property Cases, 48 DuUKE L. J. 147 (1998); Jed Rubenfeld, The
Freedom of Imagination: Copyright’s Constitutionality, 112 YALE L. J. 1 (2002);
James Boyle, The First Amendment and Cyberspace: The Clinton Years, 63 Law
& CONTEMP. PROB. 337 (2000); Rebecca Tushnet, Copyright as a Model for Free
Speech Law: What Copyright Has in Common with Anti-Pornography Laws,
Campaign Finance Reform, and Telecommunications Regulation, 42 B.C. L. Rev.
1 (2000); Hannibal Travis, Comment, Pirates of the Infromation Infrastructure:
Blackstonian Copyright and the First Amendment, 15 BERKELEY TECH. L. J. 777
(2000); Neil Weinstock Netanel, Locating Copyright within the First Amendment
Skein, 54 Stan. L. Rev. 1 (2001); Yochai Benkler, Through the Looking Glass:
Alice and the Constitutional Foundations of the Public Domain, 66 Law &
CoNTEMP. ProBS. 173 (Winter/Spring 2003); Wendy J. Gordon, Market Failure
and Intellectual Property: A Response to Professor Lunney, 82 B.U. L. Rev. 1031
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the antitrust law and the theory of industrial organization in terms of the
present situation where information providers often exercise
monopolistic power in the market. As long as this paper considers
information transactions from the viewpoint of “fares,” knowledge in
fields such as the antitrust law and the theory of industrial organization is
fundamental in terms of what price action monopolistic companies take.
Moreover, (4) unfair competition, especially the doctrine of
misappropriation, should be taken into account to consider the extraction
and use of information from a database service.” Finally, (5) reflection
on the effects on the public domain,® which is a concept contrary to the
enclosure of information, is also essential. Due to the space limitations,
this paper cannot cover all points in this argument in full detail, but the
broad perspectives as above mentioned should always be kept in mind.

4. Contractual Overridability of Copyright Exemptions

The problem mentioned above is often argued under the title of
“contractual overridability of copyright exemption”. Backed by the
contract and the technological protection measures, information which
used to be freely used under the copyright exemption or fair use doctrine
can be either materially unexploited or exploited with charge.

The information that can be enclosed by the contract and the
technological protection measures are not only limited to copyrighted
works, but also embrace the factual data, information which falls in the

(2002). Also see SunTrust Bank v. Houghton Mifflin Co., 136 F.Supp. 2d 1357
(N.D. Ga.), vacated, 252 F.3d 1165 (11th Cir. 2001) (per curiam), order vacated
and opinion substituted, 268 F.3d 1257 (11th Cir. 2001).

7 See International News Service v. Associated Press, 248 U.S. 215 (1918). See
RICHARD A. EPSTEIN, TORTS 602-604 (Aspen Law & Business 1999); Douglas G.
Baird, Common Law Intellectual Property and the Legacy of International News
Service v. Associated Press, 50 U. CHI. L. Rev. 411 (1983); Richard A. Epstein,
International News Service v. Associated Press: Custom and Law As Sources of
Property Rights in News, 78 VA. L. Rev. 87 (1992); Wendy J. Gordon, On Owning
Information: Intellectual Property and the Restitutionary Impulse, 78 VA. L. REV.
149 (1992).

8 See Jessica Litman, Public Domain, 39 EMORY L. J. 965 (1990); Yochai Benkler,
Free as the Air to Common Use: First Amendment Constraints on Disclosure of
the Public Domain, 74 N.Y.U. L. Rev. 354 (1999). Also see The Duke Law
School Conference on the Public Domain, 66 LAw & CONTEMP. PROBS.
(Winter/Spring 2003).
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public domain after the duration, etc. We will have to construct a
comprehensive analysis of the information transactions, however, a
certain type of taxonomy is valuable.  Through analyzing the
relationship between contract and copyright exemptions, overarching
principles will be much clearer. Therefore, we will move on to the
relationship between contract and copyright exemptions in the next part.

In Japan, there has not been any case concerning the contract
formation of shrink-wrap or click-wrap licenses.® However, the
contract formation may be permitted, taking into consideration the trend
in the United States and Europe. It is quite intriguing that the guideline,
released by the Ministry of Economics, Trade and Industry (METI),
recognizes the contract formation, (1) if the users are informed before
unsealing or clicking that the contract will come into effect if they unseal
or click, and (2) they then unseal or click after agreeing with those
conditions. When such contractual conditions are not clearly specified,
however, contract formation is not permitted even if the consumer
unseals or clicks.*®

Once contract formation is admitted, the remaining question
concerns its enforceability. ~ Under Japanese law, can copyright
exemptions function as “mandatory rules”? One thing we have to bear
in mind is that the terminology of “mandatory rules” is different from the
common usage.’*  Copyright is defined as “a right against the world”*?
and contracting parties do not change the “scope” of the copyright.
Copyright itself does neither shrink nor enlarge by the contract. Even if

® The examination under the Agency of Cultural Affairs (Bunkacho) has already
started. See The Report of The Copyright Sectional Committee of the Cultural
Affairs Council (Bunka Shingikai Chosakuken Bunkakai Hokokusho) (The
Copyright Sectional Committee of the Cultural Affairs Council, 2006), available
at http://www.mext.go.jp/b_menu/shingi/bunka/toushin/06012705/007.pdf (Last
visited on February 1st, 2006)

10 see Nobuhiro Nakayama, ed., Bessatsu NBL no. 93: Kaitei Denshishatorihiki
ni kansuru Junsoku to sono Kaisetsu (NBL separate volume no. 93: Revised rules
for E-Commerce and explanation thereof) (Shojihomu 2004), available at
http://www.meti.go.jp/policy/it_policy/ec/e30613aj.html  (Last  visited on
February 1st, 2006)

1 Hiroo Sono, Keiyaku to Gijutsu ni yoru Chosakuken no Kakucho ni kansuru
Nihon no Jokyo (Dealing with Contractual and Technological Expansion of
Copyright under Japanese Law), 3 INTELLCTUAL PROPERTY LAW AND PoLiCY
JOURNAL (CHITEKI ZAISAN HOSEISAKUGAKU KENKYU) 189 (2004).

12 ProCD, 86 F.3d, at 1447.
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there are some problems with the terminology, | would like to use the
term “mandatory rules”, whose power is reserved in the copyright law
and can negate the enforcement of the contract, taking care of the
deviation from the common usage.

Next, we would like to take a look at the arguments in the United
States and Europe. In the United States, the problem emerged in the
process of adopting the Uniform Computer Information Transactions Act
(Hereinafter, UCITA). The following two sections have been subject to
intense  discussion, namely section 209 ** stipulating mass-market
licenses and section 105** stipulating that a contract violating a

13 UCITA § 209: Mass-Market License

(a) A party adopts the terms of a mass-market license for purposes of section 208
only if the party agrees to the license, such as by manifesting assent, before or
during the party’s initial performance or use of or access to the information. A
term is not part of the license if:

(1) the term is unconscionable or is unenforceable under section 105(a) or (b); or
(2) subject to section 301, the term conflicts with a term to which the parties to
the license have expressly agreed.

(b) If a mass-market license or a copy of the license is not available in a manner
permitting an opportunity to review by the licensee before the licensee becomes
obligated to pay and the licensee does not agree, such as by manifesting assent, to
the license after having an opportunity to review, the licensee is entitled to a
return under section 112 and, in addition, to:

(1) reimbursement of any reasonable expenses incurred in complying with the
licensor’s instructions for returning or destroying the computer information or, in
the absence of instructions, expenses incurred for return postage or similar
reasonable expense in returning the computer information; and

(2) compensation for any reasonable and foreseeable costs of restoring the
licensee’s information processing system to reverse changes in the system caused
by the installation, if:

(A) the installation occurs because information must be installed to enable review
of the license; and

(B) the installation alters the system or information in it but does not restore the
system or information after removal of the installed information because the
licensee rejected the license.

(C) Omitted

% UCITA section 105 (b) stipulates as follows, which admits the contract
formation to some extent.

(b) If a term of a contract violates a fundamental public policy, the court may
refuse to enforce the contract, enforce the remainder of the contract without the
impermissible term, or limit the application of the impermissible term so as to
avoid a result contrary to public policy, in each case to the extent that the interest
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“fundamental public policy” shall be invalidated. In section 209,
whether a party has an opportunity to review the terms of a contract is
brought into question. A buyer is entitled to return the product if he
cannot agree to the terms of the contract.

One question is whether setting a section concerning return is
sufficient as a discipline of contracts. What can parties do if they want
to dispute over the terms of a contract themselves, regardless of their
intention to return? In this sense, the interpretation of section 209(a) is
important. The section stipulates that a term is invalidated if it is
contrary to the federal preemption or a “fundamental public policy.”

Since argument over preemption has much to do with the United
States federal system, it is very difficult to utilize directly in a Japanese
context in which a federal system does not exist. Therefore, 1 would
like to mainly refer to the “fundamental public policy” issue. This part
thus reviews official comments on section 105.%

UCITA Official Comment states as follows: Fundamental public
policy is related to innovation, competition, fair comment and fair use.
Innovation policy requires a balance between protecting property
interests in information to encourage its creation and the importance of a
rich public domain upon which most innovation ultimately depends.
Competition policy prevents unreasonable restraints on publicly available
information in order to protect competition. Rights of free expression
may include the right of persons to comment, whether positively or
negatively, on the character or quality of information in the marketplace.
Free expression and the public interest in supporting public domain use
of published information also underlie fair use as a restraint on
information property rights.”® In the case of mass-market transactions,
terms that prohibit making multiple copies or using for commercial
purposes or that limit the number of users authorized to access the
information are typically enforceable.” On the other hand, terms that
prohibit reverse engineering, quotation for purposes of education or
criticism, or that preclude a library licensee from making a back-up copy

in enforcement is clearly outweighed by a public policy against enforcement of
the term.

% See NCCUSUL, Uniform Information Transaction Act, Official Comment, §
105, Comment 3, pp.46 (2002), available at http://www.law.upenn.edu/bll/ulc/
ucita/2002final.pdf (Last visited on February 1st, 2006)

16 1d. at 47.

Y7 1d. at 47.
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would “ordinarily” be invalid.*®

The official comments go on to state that many areas of public
information policy are in flux and subject to extensive debate,*® followed
by a comment that the terms restricting reverse engineering should be
invalidated.®® This point is reconfirmed in section 118 together with
“interoperability”.*

In Europe, the Computer Programs Directive of 1991%* and the
Database Directive of 1996°° stipulate that the contract which is contrary
to the certain types of exemptions, say, reverse engineering in the
Computer Programs Directive, is null and void.?* Nevertheless, the
degree of “mandatoriness” differs from country to country in the course
of the national implementation of the directives. | will briefly take a
look at two interesting pieces of legislation.

The first one is Belgian law.?® In order to cope with the Database
Directive, Belgian law stipulates that the exploitation such as the
purposes of educational, scientific research, administrative or judicial
procedure, should be mandatory.?

Second, article 69e of German copyright law allows reverse
engineering “in order to acquire the essential information concerning the
interoperability between independently created computer program and

18 1d. at 47.

91d. at 47.

214, at 47.

1 UCITA§118. See NCCUSUL, supra note 15, at 74.

22 see Council Directive of 14 May 1991 on the legal protection of computer
programs (91/250/EEC), articles 5 (Exceptions to the restricted Acts) and 6
(Decompilation).

2 See Directive 96/9/EC of The European Parliament and of The Council of 11
March 1996 on the Legal Protection of Databases, article 6 (Exceptions to
restricted Acts).

2 Article 9 of Computer Programs Directive is as follows: Any contractual
provisions contrary to article 6 or to the exceptions provided for in article 5 (2)
and (3) shall be null and void. (underline added)

% See Loi du 31 aot 1998 transposant en droit belge la directive européenne du
11 mars 1996 concernant la protection juridique des bases de données, available
at, http://www.droit-technologie.org/legislations/loi_base_de_donnees_980831.pdf
(Last visited on February 1st, 2006)

% Article 23bis: Les dispositions des articles 21, 22, 22bis et 23, §§ ler et 3, sont
impératives. (underline added)

N
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other program™’, and article 69g stipulates that the contract contrary to

article 69e is invalid.®

The argument in the United States and Europe tell us that it is
difficult to have a consensus for which category of use should be a
mandatory exemption. Additionally, copyright law is a “hodgepodge”
consisted of different types of copyrighted works. Reverse engineering
perfectly fits with the computer programs, however, it is impractical to
discuss the same issue for paintings or novels that are lacking
technological elements.  In accordance with the nature of each
copyrighted work, the extent of mandatory exemptions should be
clarified.  For example, whether the copyrighted work is (1) a
traditional work in which the creator’s personhood spills out, (2) a work
which is closer to factual information and thus its originality is relatively
lower, (3) a work pursuing functionality, such as computer programs, etc.

As a base line of each copyrighted works, it may be possible to
stipulate that the reverse engineering of the computer programs, or the
extract and the exploitation of the information for the non-commercial,
educational purposes of the database, is a mandatory exemption.
Nonetheless, for example, various situations can be assumed in the
reverse engineering, from the very narrow German law exemption to the
general extent. Therefore, it is quite difficult to have an unambiguous
answer.

The tentative conclusion is that it may be difficult for the copyright
exemptions in general to play a role as “mandatory rules”. However, it
is unquestionable that we need to have a guiding rule, and the following
two steps are required. First, we have to factor out whether each
category of use has its mandatory element. Second, overarching factors
to nullify the contract that embrace different types of information should
be clearly spelled out.

For the second argument, it is quite valuable for us to consider the
“cost” or “fare” in the information transaction process, which is derived
from the ProCD case.

2 UrhG 69e: ,,..um die erforderlichen Informationen zur Herstellung der
Interoperabilitdt eines unabhéngig geschaffenen Computerprogramms mit
anderen Programmen zu erhalten®.

2 UrhG 69g Abs. 2: Vertragliche Bestimmungen, die in Widerspruch zu § 69d
Abs. 2 und 3 und § 69e stehen, sind nichtig. (underline added)
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5. ProCD Case: Recognition of Shrink-wrap Licenses and
Price Discrimination

The plaintiff, ProCD, Inc., developed a database, in which the
information of more than 3,000 telephone directories was compiled and
sold as a CD-ROM. ProCD sold one set of the database to the general
public for personal use at 150 dollars, while selling it to commercial
users at a higher price.  Products for the general public were
accompanied by a shrink-wrap license that prohibited the commercial
exploitation of the product.

The defendant, Matthew Zeidenberg, purchased a product for the
general public and, contrary to the restrictions, started providing a
database service at charge. Zeidenberg set a lower price than the fee
charged by ProCD for commercial users.

The issue in this dispute was whether the defendant had breached a
contract concluded with the plaintiff.? In the district court,® the
contract formation of the shrink-wrap license was not permitted.

In contrast to the district court, the Seventh Circuit admitted the
contract formation® and the enforceability of the shrink-wrap license.
In this judgment, Judge Frank H. Easterbrook used the theory of
so-called “price discrimination” in order to justify the contract formation
and enforcement.

Judge Easterbrook used the following reasoning: Assuming that a
law student uses the LEXIS database, containing public domain
documents, under a contract limiting the results to educational purposes.
Is the student allowed to resell his right of access to this database to a law

2 Both the district court and the appellate court concluded that the database
prepared by the ProCD did not have a minimum “originality” under the copyright
law. See ProCD, 908 F.Supp. 640, at 647 (W.D. Wis. 1996); ProCD, 86 F.3d at
1449. This is in line with the U.S. Supreme Court decision of the Feist case in
1993. See Feist Publications, Inc. v. Rural Telephone Service Co., 499 U.S. 340
(1993).

% see ProCD, 908 F.Supp. 640-655.

81 Regarding the contract formation of shrink-wrap licenses, see Maureen
O’Rourke, Copyright Preemption after the ProCD Case: A Market-Based
Approach, 12 BERKELEY TECH. L. J. 53, 57 (1997); Symposium, Intellectual
Property and Contract Law in the Information Age: The Impact of Article 2B of
the Uniform Commercial Code on the Future of Information and Electronic
Commerce, 13 BERKELEY TECH. L. J. 809 (1998); James J. White, Autistic
Contracts, 45 WAYNE L. Rev. 1693 (2000).
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firm from which LEXIS levies a much higher hourly rate?*

ProCD offers software and data for two prices: one for personal use,
a higher price for commercial use. Zeidenberg tried to use the data
without paying the higher price. If the law student could not sell his
acceséi right to the database to a law firm, neither can Zeidenberg use the
data.

Two important points for analyzing the ProCD case are as follows:
(1) the viewpoint of “fare” for the use of information and (2) the point
that consumers can choose from several forms of use. Put another way,
the “costs” or “fares” in the process of use and distribution of
information are questioned.  Therefore, before proceeding to the
discussion on price discrimination theory, the next part verifies one
model for the use of information, which has been discussed in the United
States.

6. From “Fair Use” to “Fared Use”

It has been pointed out that a transition from “fair use” to “fared use”
is expected to occur in future information transactions.** Transaction
costs, which are also counted as an element to be considered in
determining the establishment of fair use, play an important role in this
argument. If the license is easy to acquire from the right holders, it is
more difficult to tilting on the fair use.® Therefore, the area of fair use
will be reduced with the development of information and
communications technology.

Seen from the perspective of “cost”, another question arises whether
fair use is “free use,” that is, cost-free use. The notion of cost-free use

%2 See. ProCD, 86 F.3d at 1454.

% 1d. at 1454.

% See Tom W. Bell, Fair Use vs. Fared Use: The Impact of Automated Rights
Management on Copyright’s Fair Use Doctrine, 76 N.C. L. Rev. 557 (1998).

% American Geophysical Union v. Texaco, Inc., 60 F.3d 913 (2nd Cir. 1994);
Princeton University Press v. Michigan Document Services, Inc., 99 F.3d 1381
(6th Cir. 1996) (en banc), cert. denied, 117 S. Ct. 1336 (1997). Also see Wendy
J. Gordon, Fair Use As Market Failure: A Structural and Economic Analysis of
the Betamax Case and Its Predecessors, 82 CoLuM. L. Rev. 1600 (1982);
Working Group on Intellectual Property Rights, U.S. Dep’t of Commerce,
INTELLECTUAL PROPERTY AND THE NATIONAL INFORMATION INFRASTRUCTURE: THE
REPORT OF THE WORKING GROUP ON INTELLECTUAL PROPERTY RIGHTS (1995).
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only applies to the area of using information. Assume you go to a
library in order to conduct some research. Users pay numerous costs
such as copying fees, time and transportation fees and so on. Moreover,
since the boundary between fair use and copyright infringement is
unclear, the possibility of being sued is also included in the cost. These
are “hidden costs” for the use of the information.

Theoretically speaking, if all sorts of hidden costs are diminished
through “fared use”, the development of information and
communications technology, and the expanding scope of price
discrimination theory, consumers will be able to choose information
goods in accordance with their own state of interest, and information
providers’ profit will increase, which is desirable from a welfare point of
view.

In considering the process of information transactions, one of the
important keys for the solution is price discrimination theory. Price
discrimination theory was used as a justification in accepting the
establishment of shrink-wrap licenses. The theory requires information
providers to prepare several options in advance, depending on the form
of access to, or use of information, and to allocate different prices for the
respective options.®

% See William W. Fisher 111, Property and Contract on the Internet, 73 CHI-KENT.

L. Rev. 1203 (1998); WiLLIAM W. FISHER IIl, PROMISES TO KEEP: TECHNOLOGY,
LAW AND THE FUTURE OF ENTERTAINMENT 163-169 (Stanford University Press
2004); Wendy J. Gordon, Intellectual Property as Price Discrimination:
Implications for Contract, 73 CHI-KENT L. Rev. 1367 (1998); Julie Cohen,
Copyright and the Perfect Curve, 53 VAND. L. REv. 1799 (2000); James Boyle,
Cruel, Mean, or Lavish? Economic Analysis, Price Discrimination and Digital
Intellectual Property, 53 VAND. L. Rev. 2007 (2000); Yochai Benkler, An
Unhurried View of Private Ordering in Information Transactions, 53 VAND. L.
Rev. 2063 (2000); Michel J. Meurer, Copyright Law and Price Discrimination,
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7. Theory of Price Discrimination *'

Price discrimination means setting different prices for the same
goods or services depending on consumers. In order to make price
discrimination workable, necessary conditions are as follows.*®

Firstly, goods or service providers are capable of exercising some
sort of monopoly power in the relevant market. This is because a basis
for price discrimination could hardly exist if there were competing others
that could provide the same goods or service.

Secondly, goods or service providers know the “preference” and the
“willingness to pay” of consumers, in other words, i.e. the elasticity of
demand, to a considerable extent, though not necessarily perfectly. This
is because if providers do not know the elasticity of demand, there will
not be much difference from providing goods at a flat price.

Thirdly, consumers cannot conduct arbitrage, or the cost of arbitrage
is significantly high. As long as arbitrage is conducted, providers’
income decreases.  Therefore, physical or social conditions for
prohibiting arbitrage must be fulfilled.

Price discrimination has been used for a long time even before the
emergence of shrink-wrap licenses, such as in the case hard covers and
paperback books. However, the recognition of shrink-wrap licenses has
changed the significance of price discrimination itself. In the analogue
world, price discrimination was used relying on the quality of the
tangible articles.  Usually, the quality of the two goods was
differentiated, such as in the above mentioned case of hard covers and
paperback books, because it is difficult to provide the same quality of
tangible articles at a different price, making a contract with the users and
preventing their “arbitrage”. After the ProCD case, on the contrary,
price discrimination is used to “control” the exploitation of the

87 See Louls PHILIPS, THE ECONOMICS OF PRICE DISCRIMINATION (Cambridge
University Press 1981); J. TIROLE, THEORY OF INDUSTRIAL ORGANIZATION 133
(MIT Press 1988); DeNNIS W. CARLTON & JEFFERY M. PERLOFF, MODERN
INDUSTRIAL ORGANIZATION 289 (Fourth Ed., Pearson 2004); Hal R. Varian,
Differential Pricing and Efficiency, 1 First Monday (Aug.5, 1996), at http://mww.
firstmonday.dk/issues/issue2/different/; Hal R. Varian, Pricing Information
Goods, available at http://www.sims.berkeley.edu/~hal/Papers/price-info-goods.
pdf; Hal R. Varian, Versioning Information Goods, available at http://www.sims.
berkeley.edu/~hal/Papers/version.pdf (Last Visited on February 1st, 2006).

% See Tirole, supra note 37, at 133.
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information, backed by the contractual regulation. Providers do not
have to change the quality of their goods any more.

8. Points Revealed by the Price Discrimination Theory

Taking into account the legal protection of technological protection
measures such as copy protection and access control, discussion over
price discrimination seems to be wunavoidable in seeking the
establishment of a new legal system in the information society of the
future. Although it is difficult to offer unconditional support for price
discrimination, the impact of this theory within intellectual property law
cannot be underestimated. Problems revealed by price discrimination
theory are as follows.

First, as mentioned above, price discrimination theory sheds light on
the “costs” of the entire information transaction. The theory is thus
considered to have shown the possibility that the overall costs of
information transactions will be reduced (or, maybe increased) as a result
of “fared use” and price discrimination.

Secondly, there is a problem that appears through price
discrimination and arbitrage, which is related not only to the cyberspace
but also to the world of tangible articles.

It has been repeatedly pointed out why a license is necessary in
terms of shrink-wrap licenses despite the fact that the ownership of the
tangible thing has been transferred to the consumer. In the case where
we buy books or music CDs, we never have a contract such as a “reading
license contract” or “listening license contract” before enjoying
information attached to such articles. Why do we need to have a
contract only in the case of shrink-wrap licenses? It is necessary to
recognize that there are several hurdles to clear, before software license
can be established as a matter of course.

On the other hand, for books, music CDs and software games,
regulations on the secondhand market and rental market have been
intensely discussed. Secondhand goods offer an “alternative” for new
products, which means that a sort of “arbitrage” may be seen in the
secondhand market. As mentioned above, the prevention of arbitrage is
a necessary condition for the effective functioning of price discrimination,
and relevancy can also be seen here.

The above indicates the problems arising from the overlap of
ownership of tangible things, the discipline of contract law, and the use
of information. In information transactions in cyberspace, click-wrap
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licenses, in which information providers and consumers are in a direct
contractual relationship, are becoming increasingly mainstream.
However, it cannot be overemphasized that shrink-wrap licenses are not a
thing of the past. It is, in fact, shedding light on an old but new problem,
namely the relationships between the ownership of tangible things,
intellectual property rights and surrounding contracts. Consideration of
desirable information transactions in cyberspace seems to be a good
example indicating that a classical issue is being redefined with a new
face.

Thirdly, there is a question of who will take the initiative in
information transaction as a result of price discrimination, “fared use”
and technological protection measures. If the scope and the level of
protection under the current intellectual property law remain the same,
the power of information providers will naturally increase. In this
regard, the way of considering free use of small-scale creators and
consumers should be guaranteed.

9. Toward an Establishment of an Information
Transactions Order

This part briefly points out the problems to be argued in establishing
an order of information transactions by using price discrimination theory
and the “fared use”.

The first problem is the overlap between the information enclosure
and the use of services. For example, in terms of databases, although
access to information may appear to be under control at first glance, it
actually involves the mere use of retrieval services. In this case,
relationships with intellectual property law do not matter.

However, the situation totally differs if the use of information itself
is restricted beyond the use of database services. In such cases, a
tension with intellectual property law becomes apparent. It may be
permissible to put restrictions on the use conditions in the case of
confidential information such as trade secrets, but information merely
enclosed by the technological protection measures cannot be treated in
the same way.*® For example, in the database service for the case-law

% See Dan Burk & Julie Cohen, Fair Use Infrastructure for Rights Management
System, 15 HARV. J. L. & TECH. 41, 67-68. (2001). Also see Rochelle Cooper
Dreyfuss, Do You Want To Know a Trade Secret? How Article 2B Will Make
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search, you can find the condition that the judicial judgment retrieved by
the database cannot be reproduced. Judicial judgments should fall in
the public domain® and not be controlled under the use restrictions by
the database service provider. From the point of view of copyright, use
restrictions should invalidated, and if the service provider wants to
charge us, they should do so only in the phase of access to the service
without any restrictions regarding the conditions of exploitation.

Of course, unfair competition similar to the ProCD case is a
different story. Both in Japan and the United States, unfair competition
in this category is not workable*, the plaintiff has to use contractual
regulation instead. In this regard, it should be also borne in mind that
shrink-wrap and click-wrap licenses function as a “gap-filler” for unfair
competition doctrine.

As mentioned above, therefore, it becomes necessary to set detailed
conditions for access and use according to the characteristics of
individual information, such as paintings, music, literary works and
factual information. In doing this work, it may well be necessary to
refer to insights from neighboring academic fields, such as aesthetics and
semantics.

Secondly, there is a possibility that the forms of uncharged use such
as quotation, will be charged due to the “fared use,” which brings about a
chilling-effect toward academic freedom and other kinds of fundamental
freedom.  One thing we have to consider here is the current
circumstances in which researchers and students access commercial
databases. They are, in general, substantively exempted from the
payment of fares for access within the scope of academic research, based
on the attribution to a certain research organization and so on. In US
law schools, the students can freely use LEXIS and Westlaw. It is taken
for granted that the license fee of the database service is already included
within tuition, however, students do not have to receive the additional
burden of payment in conducting research. Although it may be difficult
to predict the most appropriate time for the users to be levied, we are

Licensing Trade Secrets Easier (But Innovation More Difficult), 87 CAL. L. REV.
193, 198, 241 (1999).

4 See Article 13 of Japanese copyright law.

1 In the United States, because the doctrine of “misappropriation” only applies
to “hot news”, such as newspaper articles, the ProCD could not rely on this
rationale. See supra note 7. In Japan, tort liability may be admitted, however,
injunctions cannot be achieved through this means.
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required not only to view such current circumstances as a mere fact, but
to also normatively create situations where fundamental freedoms are
ensured.

Another important point is that there should be more than one
access route to the information and alternatives are available. This is
also related to the very point that the users can choose from several forms
of use under the price discrimination. The significance of the secured
possibility of choice among several goods does not remain within price
discrimination theory.

In short, a desirable situation in the future information society is a
“pluralistic” one, where users can choose from several channels, such as
the public domain, commercial databases, open sources, information
provision by administrative organizations, libraries, art museums,
universities and other social infrastructures, depending on their own
situation.*

10. Closing Remarks

This study aims to obtain an analytic viewpoint for considering the
information transactions, through the examination of “fare” and “cost”.
Since the problem covers a wide range of areas, the whole picture cannot
be grasped without an analysis from various perspectives.

Although the theme covered by this study is very modern,
underlying problems are quite classical. Based on the insights obtained
in this research, further analysis is to be required in the near future.

42 See Pamela Samuelson, Mapping the Digital Public Domain: Threats and
Opportunities, 66 LAw & CONTEMP. PROBS. 147, 153 (2003).
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