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BUELINDEDOD, HLAIMAGRLE L SND D0, Xidd 5 —EDHM
HEDENRVEL INDEO0E AR FEFITLTWVWDH, P2

Campbel IR EME L LCWD KD ICR XD [Hi- 7 BRI R 50
BB oWTHORBETH D, BimIIRMESL ST TRAe2ME) 2615
HLOTHAS I, < OFRITV 2 ELEIEM»DLZ O OREANYE
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p—t

31 Campbell v. Acuff-Rose Music, Inc., 510 U.S. 569, 579 (1994).

2 OIRELIZOW T OFim & BRI OERITIK T 52 OMOBE® S I 5
FamlZBd LT, see, Diane Leenheer Zimmerman, The More Things Change, the Less
They Seem “Transformed”: Some Reflections on Fair Use, 46 J. COPYRIGHT SOC’Y 251,
256-68 (1998).

133 Campbell, 510 U.S. at 579.
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HERHIUIT D TH L ERET L5, Lol HiLWERBA LOFENS
AECDBRAEDZWETRY 2O THIVUE, ZHUE, W2 DIRAENERL HE
BOFRAEZHERT 2L VWO e 2BRT L0159 T LTERLES
DTHHIN, BT, RIZEDE S BRHERH DB, DL 572
HIC WEBMIMEN KRR S 2 WBEER 2 E RN EROR AN LE
LDTHA DD,

ERIIFIA T THDNTONTDZED X D IR 2 RFEEMED
7O, —HOME I IEROFIHEBRZ MR TE RV L BigaE
ZTC&E, o, BERMFANE LOWERBR EoRSNSAE T R 50
BEBEWRT 20 THIUL, YRIEEITEEES O 2 IRNEEDICH T 20
FlZ LHITDZ LIV ) mEFHCEERET S,

L2 L7265, Tony Reese 73 Campbell 2> 52007 K E TOMICT &
N7 =27 2— AHT L PERFEHRIC OV TO B DO TR LIz L
BY | HEFEEHPTIZIESN R B LT BRI A T B IR
LWERHL EOR 52 SRR E S T CIER <L HTLWBIO B D750
FIA & B L CE 72,1 FLOMIFE T, FEFREHHIAT & O 7 BT o M
T 5199545 520104 £ TOHMIZHOWT, ZOfEm%EXFT 5,
Campbel HIPR LR HB 2 B T, #HPNL. &2 FHNERAIE

X BT, ZORSCIZIVT, Leval fil g3 T8 LW EREEE]D 2z, [URAER
TEd] ZANET 2 2 &3, BRSBEICDELBAICIIHIC LT ARV, ER
W EFH S nBE 5] L)%, Leval, supra note 54, at 111112,

135 See, e.g., 2 Paul Goldstein, Goldstein on Copyright § 12:34-35 (3d ed. Supp. 2011)
(FE R, [EAMRRDONNET =7 2—R&RBHDH VD] A—IiE, kA
HIEMDSEEMIED S 2R BE (5) FEMD SN 5 R Y HEZURAERIER I
T OB 2 b u— A (FEEEM D) F1EHEE TG 2 21065 (2) DIRAER]
HEFNZ BT 2 SIS K o THIEES M T o AR R L HE T2 8EM01H D).
136 R. Anthony Reese, Transformativeness and the Derivative Work Right, 31 COLUM. J.L.
& ARTS 467, 485 (2008).
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By &5 Samuelson 28 TEFHIFIH) & ERT 2FIHITE—H
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ARERNTH DI —BROICA TS THD L VI A— L ZEFE L
TW5, BEYE BRI D 7 4 —~ v P UK LB 52, £
T DI IR DZRIBONRITIVEERN FIA) Arksndz

37 See supra text accompanying notes 67-70.

138 20064E 7> 520 104E D HAMNZ I 1F 5 Me— D4+ T & 5 Bridgeport Music v. UMG
Recordings FFIZ 35V THS 6 KB X PEFFgEHIPTIL, g o didmld ofh &3 T8
e, FHK, B 2B L TWH70 EVWRSERN) ThDHE LR,
WG DT =7 22— 2P 2 P LI B ORI 2138 L 725> 72, 585 F.3d 267, 278
(6th Cir. 2009).

139 See, e.g., Peter Letterese & Assocs., Inc. v. World Inst. of Scientology Enters., Int’l, 533
F.3d 1287, 1311 (11th Cir. 2008) [[#EDIBI TR R D57+ —~ v FEFRAL, B—
JVAD R U v (FEME) S0BENRY — L EMIAI, [JFEO]ELE B S
NIEARZEM LT b OTIEH A0, THOEE L, YikEE» LI O NIHEM
DEEW MG EEZ D O TIERY ; TS ITEBOERIZ2 B K OBiE 22
KIELL0WH L0 s, BIZHEHTLICEE 20, ).
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M, SagdDT—H %, Mhog @#Hbfkni wEWEiwﬁw
MO—EET ERATAEAIC T = 72— R L OHIRRD T <
RHZEERLTOD M IZHb b, s NSZET 5 2 & FEE
MR EER L 7-HE T, 200640 5 20104E D 40% % /i 2 5 IRER I
HOMANERNTHD LWL, 2 2l S FHDI0% %25 b
DNT 2T 2—ATHD SNz,

2. HEDFIHBRE
HHINERNTH D ERBTHRRDIERBAMNIT, MOTEZHETH S,
WDOEI b OREF END, FERY —L & LTEIT DO
MG VRS DR RIS LAN D T2 O EMER OFERIE . < 2 2
TATIZOWTOWRFEEITI 12O IeA T A 7 AX A NHEFED T DITHe

40" See Soc’y of the Holy Transfiguration Monastery, Inc. v. Archbishop Gregory, 685 F.
Supp. 2d 217, 227 (D. Mass. 2010) CREFE D72 DIRBRT F A A & —x
v b ETHIAAREIZ T 2 2 & IXIEA RN 72 0% (repackage) T D L HIMTLT).
FHPTE, FEWE R DRI K > THZEE LR E R0 LW L2561

T 2= AERDDH T EICEWEHEBH Tdh 572, See, e.g., Infinity Broad. Corp. v.
Kirkwood, 150 F.3d 104, 108-09 (2d Cir. 1998) (7 A jki% % EakEfR L CHEET
5 LIIAERN TRV &R,

11 Sag, supra note 13 (manuscript at 16, 27).

12 A.V. ex rel. Vanderhye v. iParadigms, LLC, 562 F.3d 630, 644 (4th Cir. 2009); Perfect
10, Inc. v. Amazon.com, Inc., 508 F.3d 1146, 1165 (9th Cir. 2007); Kelly v. Arriba Soft
Corp., 336 F.3d 811, 818-19 (9th Cir. 2003); Warner Bros. Entm’t, Inc. v. RDR Books, 575
F. Supp. 2d 513, 541 (S.D.N.Y. 2008).

43 Bill Graham Archives v. Dorling Kindersley Ltd., 448 F.3d 605, 615 (2d Cir. 2006);
Warren Publ’g Co. v. Spurlock, 645 F. Supp. 2d 402, 423 (E.D. Pa. 2009).

TR PEIE B SAATZE Vol. 44(2014) 145



woom

INTT7 7 vva VEEEREOPICERS 5 2 LM REE OFRS
RA~DHEOHE L TRESNTEHBEELAZ X —T A4 AV R et
WIREOBMTHERLUBRT DL TAU DTy MAR—AVT—L0D
(F—F—) ¥EARttr b —0 TBHHEMEE] 2B\ T, LETIZFDTF — A
oI LTHMALIEA 7R MEBEROHEEZBTICERT D221
FAEH AT D272 DIEREER T2 2L 2L T, b HAAERD
RaT g BER L, ERMEHT 708/ TL2 R ETH D,
LsL722s b, BHFTOIRIZME W2 . R EERERNTIER W & H
Wil Cx7-RAasRBAMN (CEHFAHFE) N1obd, i,
HIIR S TR TR ETE B O = O OER ORI TH 5,1 7272 L. £ OFIH

" Blanch v. Koons, 467 F.3d 244, 253 (2d Cir. 2006).
15" Calkins v. Playboy Enters. Int’l, Inc., 561 F. Supp. 2d 1136, 1141 (E.D. Cal. 2009).
116 Bouchat v. Baltimore Ravens Ltd. P’ship (Bouchat II), 619 F.3d 301, 314 (4th Cir.
2010).
W7 19954F 5 5 201048 D M 1R % HEHI T 2 VR & RET L 72 138 T L0086 % 1% H
BEWRSERNTHD L L, EREIHT 20Tt FEELIHT 57
DICHERST 22N, B 7 =27 a2a— 20 AME LTRDLNRLT WO T ¢ &
32 2N DN T OERHIFT OHIWT 153 233 T D, See Henley v. DeVore, 733 F. Supp.
2d 1144, 1152-54 (C.D. Cal. 2010) ({Edh Z L TEAEE B IR Z B3 5 2 DI B &
BT 2 Z L30T 4 1Zb7- 50 L CTRIED 53 H i T B HFIEIZ DN T
wRLTVD).
18 200647 520104 DM, 11OEIER AN A CHRCIEEIE BN 351 D FIH
WCHIBT L7z, 2 20BRERE, 2THEERNTHDLIE L, VD20 i%ﬂ%
N & 7o T BRI A ThOTMICERN), W WE/NREICERN] Th
% & L7-, Reyes v. Wyeth Pharmaceuticals, Inc., 603 F. Supp. 2d 289, 296-97 (D.P.R.
2009) (MY —ERIZLDHEX ¥ o X—rD—H L LTORECB T RO
HBEOF|H) Designer Skin, LLC v. S & L Vitamins, Inc., 560 F. Supp. 2d 811, 823 (D.
Ariz. 2008) (f v % —2 v MNGEEB PN HEE ~OEEH K CRER L @Pﬁuunﬂﬁﬂ
ERALEZ &% TR0 WR/DREICERD) & L. f“i’@ﬁfm;‘iko)*l

DONCT =T 2—AERET DICHT=-> T, FHEREHATIL M5 &:’9“7 7"
DO--FIRIE. FAN 0T 4L LThH. 7;7:~x@&7®%% T 55
L EEERFT DI, e T 4 ZREKRERTET 285513 im%% X ol=Y el

RWNEA D | LIRIET B Campbell S I & £k O :ﬁf;o T3, Campbell v.
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Acuff-Rose Music, Inc., 510 U.S. 569, 585 (1994).

119 See, e.g., Video Pipeline, Inc. v. Buena Vista Home Entm’t, Inc., 342 F.3d 191, 198-200
(3d Cir. 2003) (7 A # K587 5 7= DITBE O 555 2 i3~ 5 2 & I3 EAFH
TIE72W & L72); Teter v. Glass Onion, Inc., 723 F. Supp. 2d 1138, 1153-54 (W.D. Mo.
2010) (EERICIST DIERM DT ¥ 2 VR OJRRIL, MELEiE, YR TZ 5
DEGEAFTLIENTE D I LEBEICH L TRTIEEELRE LTORKE
MEZ LTz, BRI TV E L72); United States v. Am. Soc’y of Com-
posers, Authors & Publishers, 599 F. Supp. 2d 415, 432 (S.D.N.Y. 2009) (G&5{&&F Ol I
IR (HEY) Th-o T, HRIEE () TIXRvE LK),
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15 561 F. Supp. 2d 1136.
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1 Id. at 1141.
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195 14 at 576.
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Epilogue to Making Sense of Fair Use
Neil Weinstock NETANEL

I conducted a survey of all reported fair use cases decided during the two
year period immediately following 2010, namely between January 1, 2011, and
December 31, 2012. The results are consistent with those of the period
2006-2010. The cases continue to show the overwhelming dominance of the
transformative use doctrine in fair use analysis.

During the period 2011-2012, there were 28 reported fair use cases. These
included 29 opinions and 29 allegedly infringing uses. In all but three opinions,
the court considered whether the use was transformative (according to the metric
set out in my article). In other words, in 89.6 percent of the opinions, the court
considered whether the use was transformative. That represents a very slight
increase over the 87.2% of all reported opinions that embraced the transformative
use doctrine during the period, 2006-2010.

In one of the three outlier cases, the court characterized the use simply as
a use that was part of the defendant’s litigation strategy. Other courts have de-
fined uses for litigation as a transformative use. Accordingly, even this character-
ization might be understood to say that the use was transformative.

In each case in which the court found that the use was unqualifiedly
transformative, it held that the use was a fair use. All in all, 20 out of the 29 uses,
or 68.9% of all uses, were held to be fair use. That represents an increase in de-
fendant win rates over the 58.33% during the period 2006-2010. Seven uses were
held not to be fair use and in two cases, the court declined to issue a summary
judgment but did not find one way or another whether the use was a fair use.

Note that the win rate data for the two periods are not necessarily compa-
rable because the data for 2011-2012 is for all opinions, while the data for
2006-2010 is only for unreversed district court preliminary injunctions, bench
trials, and crossed motions for summary judgment. I did not break down the re-
cent opinions into type of ruling, so I do not have comparable data. Nonetheless,
it is clear that the data for all opinions during the recent two-year period indicates

that defendants continue to win far more than half of fair use decisions.
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