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HHIH PEIE A 31T D HEFIRR & SR =28 oA 3 (LLAR)
V  Merges & Lemley DFRFICH T 2FRDRIG

T ZET, FHMPE R EE O IE S LR ILE 8 < B Merges & Lemley D
WWESRZL TTRFLTEE, 29 LEMEORPITFERIBLNTEDOX
INZZATIED BN TNDDTEAS H hy,

Lemley ® EIRIEI CIdARNL b O ThH o722 &b 27216
M & L Tl Lemley a 3L k92 fI Zedmai 23 B I22 <, FIZ Lemley 23
FHII PERIEE D IE ML D SCARIZER & 77, IR < —fMRICHEFERCRE IR 05
PEZRDT | FEHLUCE S WiEia e —FEORBERICTERVWE L
BUE, RERKREEHBWZ, bo b b, Merges IR, HEFFR 72\ LI
WD < FMMEERE O IE Y b OFGmA R oo e nxid, KT Lb %
5 TIE AR, B HIFEmIICHERRR 7o\ LB mICHE D < iRim & BT 5
P TIEZRVD, BREOPHLERITITER L&D 2% U ZAD5HE N
2t HIcBbins,

W O3t 5 St % KB3 L, @O Lemley OFRiEIC k95 HEHl,
Q@RI EZ N FHim ORI OFEHNZ x5 K3, @ AERHTICRB T
HEEEROME L R LR O L 22T BA T RO AR MEEMED 3 DI 3
HILHZeNTEDH, LT, HZRTWZ 9,

1. Lemley DimiEIZxtd it

% 112, Lemley OB 2R H D, &V DiF Lemley 2N H T &
B2 % BRI DEGETHRZANRESR] X ERICES<HR Lvo
TR Ly T RS Z B iox L THEWHEHIZA R S 5,

B 21X, Grimmelmann (X, Lemleyimi X DR A, [HEA L N2 HRE
RAERIZTHARERH Y | KB HZO L 5 2B ROMHEN R A/’
RUIZONWT, —FOBRKEZIEEE R LD LERXRTHZ LT, AEMRA
THIVTEAZRIZT A LEFH IRV EFTNRX S IR LS
ZT, 129 LicimiEld M Eowmga — O bR FIEZ L5 &5
R THDEHHL TND™,

FIERIZ Solum &, FWHEIMIZES < MM EER L [E&ICEES < HiH)

126" Grimmelmann, supra note 10.
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LFFT 5 Lemley Oamikioxt L, —HD MEANBIROFRRE] TH D EHHIL
TW5, E72., Locke R° Rawls 2SN EIIM FEIZ D W THIZRIGIZHH U TV RN &
T % Lemley D FRIZxF L TH ., Ailibl7e THERIZ KD < FRsk) O—TBRET
HDERH LTV DY,

2. MFIERHEFHHLOOBIROBHCKT HRHE

F2I2, B 1 OAE BEET BN, Lemley DS FEHUI FE- 50372 WHER G
BEROAHEMEEZRO T, DRIEZROBRE MG D 2 LT+ 2 KRN
Ao,

i 21X, Fryel Lemley i SCIZXf T D2 XFEDORED RO L 9 IZH5HT L
TWo, [EREERFIEE Y Lemley i SCICHEAMAR S 2 7R 97K & 70 BRI
Pt R FRNCEE D < AV E R R & FS AR 5D < MUY E SR I AR A Y
ICFBNIRNE WO DBRICH D L ) ICBbiud, 1'% TR EE %2 5
LT BRI D% < I, IEE R HEES < I ERRRR & BRI <
MM PEHGRZ RA L DB SELZENTEDLIDOTIHRARAVNEEZT
WB, BT E S5 TWT ORI B 3A NS5, SF VIESIT. A
W EEME D HIIE AT 2 TG O R A R 35 Z LI L 0 thai
JFEEZEREEDLZLIZHDEEBEZTVD LRIFEC, BAE L L OEES
I H CORHASCEED I LEFEOPMAMENZHE L TN EHEXT
WD, L7 o THMBEFSEE 02 1, IR R RICHED < My pE sk
A & TR A Z 2D < FNH M EE BEER DN B R S CREIT XIS S Z L b o
Th, JAWHIFI Tl 2 & W GEICHET 2D ThH 5, Lemley i LI
& 2R TR OMIIZ /R > TV D DI, 2D OBRRAS W SLAR ATHE T,
EARMICHEN 2V E VW IOREEHASNICLENLLTHD, EVHRZ DR
5. Lemley iZ A% IZERZH-> TWHDTHD, Lid Lemley HEH XD
DEREBH T EZEZTHDOITE b LT OFIEZE 5 IFE-> T
72U, 1'% TLemley D E8ED iam & FEA 7E OIE, 1 OBIUTRK 23 8 - 727>
LIRS, EBLDEBIRLAZ2TIER 20 E NI ik EH M L

127 Solum, supra note 10.
128 Frye, supra note 3, at 7.
129 14 at 12.
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TR PETESEIT 31T 2 MERIRR & ORI 2 DR v (1IAR)

NS TH D, |

[FERIZ Burk & BB 2 I L2 WVER Y GBI R3S CE RV &g
% Lemley DFEGRIZHK L, IRO L IZHFEEZBZTWD, HI2IE, FFED
IEHRIFE OISR B e > T T £ LTEDO—EANRAE BRI K-S
KHDOTIERNELTYH, BV SIS ARIEEEFITEZLDL, —HlE
PR, ERPTRETAEO S TIE, k& W o 2o LR R IEY
{b——LbZ OB MR 0 D LWREBRIFEIIZE S b O—
HHIL, BHRERD LD RERICES MmN ES L Ao 512 03D
bHT, SRBREEICKEEN ThN T D, HEDIIFREGmICIED < W
MHEMHEDOIE Y LORRIT, W 2L > TTHEMRAMEFRFL L5 &
THHLMOMPMEHEY T ALIFZD LD E N DS LiL
W, ZENH EEMO TIESRRIEZ EOERO T THLHENZ L H 1™

3. BABEHANICEIT5BREROEELELEIRZOTHETE N

% 31T, TR ER OB R Z WA T 5 Lemley lZxF L, B MR
BT BB EEFEOME L SR ERO ML 72T A EROARTHREEE
BT 2 RN BN D,

T TW O BREROMBE L 13, B BT IS B TR Y pERI B
DOESMEZ BT 2 5 2T, MMEREIRLEM - i LTED L
VR BEHEEEBRTHOME NI METH D, Sheffiz KL, Thfl| I K
S M EERER )T L CiE, AEE DAITEIRE ) DB RS T r o
BN S W o e EBIH THSENREREN B E SN THRVOT
7y, EWV oA R ENTEE WD, Wb <, ]z X Rebecca
Tushnet 1, £ < DADBIEZENIZ R E 2ECEE LTS L 1ET D, Al
EE T8 7 MBI A OB © b AEEARZ K UL BRSNS X > TE
NH 72 R R A 152 £ W ) DT Th 51, ZHUTESE L T Merges
AR FRICER T 5 00k, MAOMERIEO S & TH L OANEEENC Lo T
A ELTTHWDL7r0ARMTHL™, 20Ty - BIfEEE)

10 14 at 11.

131 Burk, supra note 12, at 423.

132 Tushnet, supra note 55, at 526-27.

133 MERGES, supra note 8, at 195-236 [#3R248-296 1].
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ERIEOFAMICEE L-BERZThD L IcEbis, LrLli#EEE L,
JAE ERICE S MMATIE LR CTRHRE LEZFREZBUNCEE L 220
EEELTND, )M

Z 9 L7z Tushnet > Merges @ E8RIZ% L, Sheffid % RIS /HT % Rt
ETHIREERTIEZ 9 LIEAWEIRE ) B 5 5N A e Bt & »
STEEHMEEBLZRNEV D DIFEERICTEX 5| LT 59, £,
Lemley A&, FAUFHE I AIC, &E-CH AR & RFFICBT 2 52
RTIVHA—EVIRELZBFASEL S E L TWDHDOTIEAR, —HOHFSE
BRI BT, PRI ERICE S  FHEET M ESMEAL Lo b 0% &
LB L, EHTHIRXTHD Z L EHEMIETING] Ll TW
516,

Hor b, Shefflc LAE, Z 9 L7z Lemley DILE LGN DRITH H D
EWVWY, ERDL [FOX I RBEELEIY ETHE. A /=T a R
BIENE & WV o e MRS R G O B KT 2 IR R/ E4 O ARE
BI7e RFEEMENRH LI Y SHITEZEDO L O RIES L2 FHMET 5729
ORI FIEORRINBARBARH L EBHBERET D] HETHDH'Y,
EV DRI E 72 5 0l BIER ORERES B A & W o 7 28N CIES
SIMIMEZ E D L Y ICERILT B0, £12, O LEERkO Ttk

TR B AHEENE &M HIETOREIZ E O L S IZHT 00, L)
RThDH, Wb, B, ANEEBI CTERE LT TWA TN EZT S
B, AERE TZO 7 a NG TV ATHRREFIICE > Th LS, =
5 Lz 7 v o AR ROME & (HT72A 5, EoX ozl TER
ZRETIUTONDD, SERICHE T2 _XEEAH 5 b, ERZIUTTRER
Dy, 71 OWAMNEE) 72 FEHE e DD, AWEIEBEIL VD BEIOWV W) % 8
m%tbfﬁib ZOFC L BEE EOBKETE & MM EERE DT T

WL DPTEROEFEZ O a0 B#EED [E] & AR TRE725 9 h,

134 Jeremy N. Sheff, Values, Questions, and Methods in Intellectual Property, 90 ST. JOHN’S
L. REV. 549, 555-56 (2016).

1% Id. at 556.

1% Temley, supra note 9, at 1345.

37 Sheff, supra note 134, at 556.
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TR PETESEIT 31T 2 MERIRR & ORI 2 DR v (1IAR)

FOHE, EQO XTI OO H, BRIEIZ 20 9 B 55 Hs & H,
ZTIZ X DFE ORISR EUE E R OOV THEM R T E I
TERWES, RELTRELIZIEENOBRETE D00, HDV I,
7Kk L CAMEREI > 615 5 D A AR SR O Ml % 4810 B &
WD EIRDDRERDN, TR D LIfiEESBICE S 725
B, b2 OFHIfE 2 B B VIS RXE RO, Z ORHMIEE
EREWRT =X LB L TONDIEA H i, |18

FREOFERIIMOME 1D b ST 5, #il2 I, Fryeld. Lemley 3
Toh I =2 D  FHRIEIT M 2 JHBMELU Lo b oz ER LS 5 L.,
BRI ERETHD] LBRTWAB Z LITRSEIE, Lemley 1ZhFI 3D
YL EA TN T 7 1 —F (welfarist approach) & F5\ L TV 5 & fif S
AN, ZOZ EidLemleyll & » THRAIZ LRIV AIZH 2B LT 5,
Wb <, TEAEZRNDFIEFRICE S MM EEBLG 28I L7 FE R
Lemley [ZH 6 DOEED T F L A2 TR S WD LATF LA
e A LTz & D & s, | TEAE RS E I IE-S < I B
FCIE, RAFTRO L D R FBINCIERENRA BT 4 7 THeb &
NOEEIZONWTHBETELL VI AV v MRS —F, FiEEMEL D
ELTEVWIFTAY v b dH B, ZOL D BRARMEEET, EATRAH
FE TITIMBMEEMEN IEXE L 9 2008 9 220\ TO B 722 A3
TERVWEWIREE 7257, #lZiE Lemley iX, —EBORAIM PEHEIZ D
WTIEEZEUCHE D BAMERZ B D & WH R TIESL 2 ez &
MWEIENEN S B2 & RT3, b UEAEZRA DRI LRG3 50
HIMEEMHEIZ Lo THE U D & ERE 2 FBIMICERIL L, WiE & T
R E IR, OB TR M ERES EX4{E L 5 5208 5 D 0HIs
TERNWEWS ZLIThAH W

1% Id. at557. Sheff(C LT, 29 LIERALD T 78 ATI81T D AHeENE & e )
WrORIREIX, S PEE D IR O b O Tide < . RRFABH O3 1 T b 81
S TWB EVyH, FRANK ACKERMAN & LISA HEINZERLING, PRICELESS: ON KNOWING
THE PRICE OF EVERYTHING AND THE VALUE OF NOTHING (2004); Cass R. Sunstein, The
Value of a Statistical Life: Some Clarifications and Puzzles, 4 J. BENEFIT-COST ANALYSIS
237 (2013).

% Frye, supra note 3, at 5.
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4. IMNE
BLED LY | Merges & Lemley DI xt 9 5 F RO & LTI,

Lemley ® ERICH T 2 LA RGRAA L, ol b, £ LEEHimDS
<R HERIRR 72 LEESaR I D < i M ER R & —HC PRI~ & T
BNEFLSBDOTHY , 7T L bHERGRZRV LEGmICE S EXY{bE X
FFT 2B PR TV D DT TIERW, BAESITICRIT 2 BEEREO
MBS R R O EME A 23R AE B RO R fEMEO R A fEh 3 5 AR
t. &< E TLemley BT 5 FEFERLIF] T I IS < Iy E R O
FREZR WV LBRAZIA SIS T 212 80 FIERL OV UnksERICE
S PEERIE O IES LN B R EZGET 2 b DO TRV, FHREEE
LTI, R & L CTIIRIER WV USRS ERICE S EEX L ESHFT 5
FENEEE EDTHWDRIIZED D IR K5 ITBbh s,

VI #Hi-12EH

Z DB OMBIMFELEIT, IRV ER TOLRI TR A0 Ui BRIl
LoD, EOHT MRV LEBROTEE LSV IAL TN Dh,
Flo, WG RETEERICE IR L T DONERR L TN D,

Bl 21, O R HBERE ORI IE- SO TAIEE O KRS O1R# &
HER E OFEREZRADTENBL LT\ D, 2Tk, AWEENA
COAIEDRRICH T 2 AEHIFIEZEEA L TV D E W) FEEZEML,
THEIRGERNRA T 4 7L LTIRAET Z & T, MR R
DR EFTA~DOE D IAAPER SN TS, F2, BIOBSE» L OWFE L
L C. Lemley 23U U 72 RE7F I BE D FE G BRME A AL F ORI IS N T
BT L ROoND, 2T, BiFHEOEREE A /) N—a v
~OBEDFEOBURLTIT | FFRIENRFEITh . o TR LRI
EELTERLLE W) R ATREEOBLE» DI AE T Z & T, 220 E
HHEOIRFEERAS~OW P IABRBFER SN TN D,

ZZTLUTRTHE, 2O L) il 2BRRIC OV TAHA TN Z LT Lz,
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TR PETESEIT 31T 2 MERIRR & ORI 2 DR v (1IAR)

1. ZOREBEEOHMEAHITE D CRBMEED AEHFIZORE L DIFIER
DBEEK

DRI EZ MR GR/ R H5 im0 DI A 10 5 Lemley (ZxF L. BhFI| =281 Hl
BEBEODOH, MERGES [HIM O IER] ITREEZ5 T, Moy LN RE
T4 T4 7O EREN A 8T 4 T ORI TIEORT
HEHE (expressive function) (233 A T 4 TICETIRTHZ & T,
DR E 2 & ANEE O NSRS DO PRE & OFRFN A HK 9™ 5 D A3 Fromer T
&M,

Fromer (., AEE O ARSI EOR TERICL 2 BT 47 &
WO JE TN IR S NT25E . FEMORRF & B 5 72 D TR
EBRHIA BT 4 T ER/NROSHEA T ESE FHRE LT, I
WELITHHAREEOREERET 5 &) AWM ELEOREE EORY
DEBUCHEFTHZENTE LML S D Z L E2RET 5,

(1) Mz
F 1% Fromer OHEEH 2 MR L CTE Z 9, Fromer DRIEE R IT KX <
30H D,

O AERIRIIRIZHR T B BIER DIBRME EDTEE

1223, MERIFIZRIT 6T D AEE DBV MERDHFTETH S, Fromer 2
KA, FER ERPAE N E COMERICKR L TAM L LS EER
FIREZEHLTCNDZ Lid, SESERTEMNLESToND ET D, [
FIERFEL WAL 22D, FEESLHEIAER ., MFEMICKT 2 A%
FEANZESFIRZEEHR L TVWDHRTH D, | FEEOHRIAFIL BD
O HEHEEMERM EEBICBEE L TV D EHERIE LTS, DF 0L
X, BEORSESLKBOF 2 FH L CELE BRI &\ )5 Fil e
WZWNWDDThD, HOPANEERIZIT O RERIBEIX, £4FE2/[LHT
b2, HHIFALOEMELEMICTAL TS, L TLIEXLIE, 20D
FEICZ KT e B LT 2 & 2 BALIC, 52 L7 EReE DO RI— Mo

40" Fromer, supra note 13.
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REFCKRERFBEHTL2OTH D, 1™
7272 L. Fromer i, F{EE D A COMERICK L TH L TV D AT
I, BAESE L ORI L TR TV AE&EIERE—Tidhne 3
Bl R TnhE 9,

(a) NIRRT NHT 2B EEDES

Fromer (Z L UiE, TEEENH S OEMICE L TRV TV DHax
ERLIT ERABLOACHE L BBEIIED O N TND LN 2L Th
D, DHZRE OB IMHL NI L & Z A E, AU EZTA
THENIZ LT, TOANOHCHE LB FETONTN DM
DB OMFRIC LV, 29 LIRSS T 2 084 —TF—3 v 7
CEADELEEBZEL MBI L TAFDT AT T 4T 4 2RHL,
B O 2k L CHERET 5 2 L2535, ) [EEFIEE O OERIZHTA IS
EOKHEEALTNDZ LD, fE5IE, HEKIEELOEEEF< Z
EMRTEBZIITIEEVIERT, LIFLIZE S OELDE—MHE2#® L
LRI D M TE, FBEEICE 5T AL OEMES T4 A
— LD ARICIE DS EERFE— 2 @m0 0O FETH D, £
< DVEZR NS & T BB AROBRH I, AGRSOVEE 72 &4 7 (2 B
LicFlig 2 s a2 Th b, )1

(b) NEHIFIZRIZ TS B FEE DI5 &
LLED X5 7238 O NMSEIRIZRISN 3 2E 8 L AL B D3N

M Id. at 1760.

142 See, MIHALY CSIKSZENTMIHALYI & EUGENE ROCHBERG-HALTON, THE MEANING OF
THINGS: DOMESTIC SYMBOLS AND THE SELF 16 (1981); John Christman, Distributive Justice
and the Complex Structure of Ownership, 23 PHIL. & PUB. AFF. 225, 235-37 (1994); Lita
Furby, Possessions: Toward a Theory of Their Meaning and Function Throughout the Life
Cycle, in 1 LIFE-SPAN DEVELOPMENT AND BEHAVIOR 297, 317-23 (Paul B. Baltes ed., 1978);
Jon L. Pierce et al., The State of Psychological Ownership: Integrating and Extending a Cen-
tury of Research, 7 REV. GEN. PSYCHOL. 84, 85-86 (2003).

13 Fromer, supra note 13, at 1766.

11 Id. at 1767-68.

5 Id. at 1770.
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TR PETESEIT 31T 2 MERIRR & ORI 2 DR v (1IAR)

SOV TR KBS E1ER—Tid 72 & Fromer (3 5, fEMT, [FEEAE
b, BOORFMITA O S L EBRICEEL TN EEXL TV, |
[EFEAFZECH B e i, FAFER, FBIITAIC X > T T 2R
AP Z R D BRI L CWDHETH D, 1M LonL, THEDOFETREK
IR E A R TE D DIZE LW W E W RIAFE D Z DEAIT, &
EBENBEHEOEMAESL EMEADORBY ZHT DL NI EZT LITRAR
D, BVER LT THRAHA L, RENZHE—ZEK2 BT 5, 0E
EWEEALT 27200y 7 v =T EBET L RV AOU 7 F U EFET
L7 E—— % fRIT 272D OMERBICEA T 2 BRI X o TRMEATIZFE A
(272 80 7<) MEARZREE LR S 2 VI3 T —~ 03 BRI 22 3 RE o iR
WAL= 20 WG ST, WREICET 28R 2 B U CE 5 LI
RN B K DT D | BRI BRI R RRIRICEET 5 2 &
2725 D ThbH, | Thpx, LD OR—MHERFEFICHES SRR, EEE
DBEEOFIFRIF ERERERITH L TW A DI TRV W 72720, [#
RERFZEIC K AuiE, BIAE L. AL OAEEDIN S 72 b Sh ) 24 F05
ZEROWEELE S > TV 5D, | [Merton 12 AU, AFICH$ 529 LA
WIIMMOTEETHY, LIEN-> THETIE, 29 LEARERET D=
DI LIZERELREEIND LR -oTWDEDOTH DM, |10

Q@ AlfEE O AEIIRIZEDLRFE & R EFROBURIT OV TOHE

B9 1D, AIEE O NSRS DR L DR EROBRICONWTOR
ETH D, FromerlZ LAUE, BLED X 5 IZAIEE S ABEHEIZ KT LTIV ME
BEALTWS LT 52 01E, TifERIT, MM ELIZBW T, @i
W TRMEE O ANBBOFIREZ TR T 5 Z LICHRVWBELE L HORETH D
L2,

MmO, B, BEHEGOBRIED = DIR/NROA 2T 47
BHZ, FIUC Lo THEBIFIREZ 6T 2 2R BEAL TV HIF]
FEE L, FEMIESORTHEIC K DAIES O ANFEHED FEE I RES K HE

Y6 14 at 1771.
Y7 Id. at 1773-74.
118 ROBERT K. MERTON, THE SOCIOLOGY OF SCIENCE 273-74 (Norman W. Storer ed., 1973).

9" Fromer, supra note 13, at 1775.
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kT DEB ORI, S FIERFIET—BE L BRI 4801
YRV T 4 T TIETERWHIET— AERICEORIEREIC LS4
PRV T 4T BRI ENTEDRETMTRETH D, 1™ TEEHELE
EREFEIE, BIEE O ABHE—L DT L > TRAX 2L O—IZxT 5
PB4 R L, ZOMRMEZFERTEI-0DA T 4 THEMT L2 LT,
BIEF TR L, #E2IT & » TIMED & A RS & 52 S B 72D DFRV A
vy T4 T ERETLIENTELZDOTH D,

(b HA, BRERE T, &80 T 4 7 25T 585504
E2MEACOVWTELEZ L ORETHD L IIC, IBORHMAEICE S
EDA BT 4 TEMETDEZLICL > TELIEMER - I2o0
THELE L ORI TH D, EORHEREICE S A VT 0 T O E
TH U EER NS0 ER % LRI DA DR, EORHEEEICHK
BLA VBT A TIREZONDERETH D, |

L7z3>C, TR INT) R EROBRMATIE, SEIERe8
WA T a7 EREOA T 0 7T OER L E{E— BRI,
BIEBICE>TOENDBA LBV T A TDERELE, THIZL->TAELD
HEHBR,. FL T2 LEA YT 4 71 ko TEBRMES LA IER
DB B O T HEE— N TR TEEIND Z LI D, 1

@ L EHROWER L LRG> bR ENZRHOA YT
14 7 OEFEE
3OHEMN, ELHAMOMER L OEDOF L (expressive theories of
law) MHRBINDRHOA T 4 7T OEEMNTH 5, Fromerll Ll
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