/’ lgl
L

oy

) HOKKAIDO UNIVERSITY

\-’\,’

Title EBI%S)DDDDDDDEPODDEIDEIDI]DI]DI]DEIDDDDDDDDDDDDDDDDDDDDDDD
Author(s) 00,0
Citation gooboboboo,sse, 103-122
Issue Date 2020-09
Doc URL http://hdl.handle.net/2115/79516
Type bulletin (article)

File Information

ipl-56_03.pdf

°

Instructions for use

Hokkaido University Collection of Scholarly and Academic Papers : HUSCAP



https://eprints.lib.hokudai.ac.jp/dspace/about.en.jsp

-
gljl:l

HA, B EH, KA Y, EPOET
KENZ BT B R I 9 5 b o
Bl O T O EORIEIZOWT (3)

(S =
o
BLE ESEICRT 2% T OMGR EOMB~HEAVEORITIC SO T, iy
Fo— LR OVER = b a— L DB A i 7 9 — @fi EVH D
FIETHTHHI M2~
I M PERE O TR & EARTEEEM 2RO TR U S BEE 0 Bk
H2m BRFE~ OO~
B3 G RIAFENEBICIIBIR L TG o
B1HE SCERRIR
H2ff L RRBEED D OMRE (Bl E54E)
3 EHSAHERD D OMGE (W55
FaE AT HIROHRBROBS
B AR
H2H AMRAREBRICEET 2RO HR
F3H ATRORBRICE T 5 AREROEHBFN ST
AR FERARET
EHHE O FE IO LD —IOFRTE L IELIZ— (LLEARSE)
WIES  EAMEIT R 2 EHIE ORI T
1w kE
F2m AKX
H3E A Y KO EPO
Haw

WIUES R ikm b OF T ORI~ ORRGE

AETHE, @A L (BRARBROMR) 1250 T, IEEREFRTER
Heérm, Merges DIEFKMD ED XL HIZFHM L 9 2 05T L THIZVy,

TR FEVEBOR FHF9E Vol. 56(2020) 103



E4E HREADI ABRMRROES

B1ET ARREBRDORIE

HERFE224 3 TH (TAIEME & 1X, BEFOHGN & e~ TR I 22
H L 72 R IR O RSN S 0 | Uik RN RICEE NS E O
HHENRD D Z 2T ITED DANEME DA T2 MRS 5 EE e &
LT, THIRERER] OMER®H D, THIRWERER) OflEE EoA T
WL GRS, TEEAMEEAERE 2 M0E 4 72,2 (B o723 E
B THB, FIEHE TR, 12.2 BRI 7 2E R TIICERT
ST RGN S D L3, UEHITE o T FINTATHEAMI LTI
B THDZ L2, YEHANRITHNZ LIS, B omBIcbG o750
HrPHEBE USRI RBRIC LV B ON D KO REITEWATH Y | L
STEFEENRBEERZRNLOTHL PEHESA TS (RN
W, Thbb, ARRARE XD LAIEEETET D HFMOFE &
2B), bolb, ZOAMRARER L W) BEEOBEESR L. PEETHE
DOREWRAEMEIT T TH 2 ZHERED L 5 REMRICH D00, H
0T, AIRARBR OB S, AlENEICEE D EIRO MBI R O, 7
ENRRIIO X 5 BN BEERZ2ONE No o Z LI O T B
EINTWRN, D720, AIRIREBROBEE D BARM 2R % & 5
Wid 27, & 2DW0IE, HIRAFER OS2 A& MO PR 2 ERIZ B CTHEGR
EED X IINERT DD, FHImORMBEL DD TH S,

ZO XD AR OBLERIL, CTFRY | FERERIICEET L0
2 EDRREORBBLED LV D BRTHIRT 2 0O Thiud, KERFE
DOEFERED—>TH B obvioustotry GRIZ EAHEH L IE, Teleflex, Inc.

! FIERIX. JETRO @ WEBIZ & %, https://www.jetro.go.jp/ext_images/world/asia/cn/ip/
law/pdf/regulation/20091001rev.pdf (202045 A15H 7T 7 & &),

PR, e NRICFIE E SRR [ SRR ATERI2010] (20144F, FndlkpEME
i) 1908,

SHERED b DL LT, BALME DTG “AmE IR & F RUARE” PP A& PERY
B3 ) e E BRI A2 TCERIE) 225 QIEMERIG 59088 20 LR LR
oA G- LR R i AR 28 S0k e ] (201248, R AL AR 619235

104 FIFIRABEYEBURZEFFE Vol. 56 (2020)



HEARNEIT B9 2 BRI OFEFT 047 B O T 0 Bl L ORI S T ()

v. KSR Int’l Co., 119 Fed. Appx. 282, 2005 U.S. App. LEXIS 176 (Fed. Cir. 2005)
DEFRICINIE, TH LHHBEEZMRKT D L0 HRFH EOTE, TG0
TENRHY, BRHECTH- T, HESIL. THIRBERMBRENH DHE.
WIEEFE, FINNARHEBOBHEN THON TN AT v a v EERT D,
HL, TNTTHT DL REBELNILE Lch, FHCidRd 43¢
FHDOHBDOIERM TH B, Lo T, Tobvioustotryl I2L->Th, HAMEE
FERAT 2 2 ENRARETH D)) (FRRUSAR TN L) oBE&IEET
54

& ZADHAE, TEEZRMGRENREROFEET O E P, AR
B TR ORI & IR OME TIZ A A O . HDHWVIE, EBRom]
BaEIcE R T RETERVE W BRI EEA N LI F
FREIFAER D BARHINEIZ DWW TR E T, #ie B R OER EOEIE R AT
R0 o0h 5,

FEO—F, HENTEREFZEICBIT 506 RRBR O AN OV THIHEIC
BWTHHEBDOWMBNRH D b DD, HIRATERIZEET 2 BHB O AR,
FThebb, FHFIOEZHN « SREEBIZ OV TCIE, REARSR T AN
XolcEBbing, £2C, AETHE, £7. ARAORBRICET 2ILRFOH
AR Lz LT, AR CRE SN D HHB %2 2 Tt L (g
A MIALKIEZEEZHA W), S EMAD 2 LIk, HHEHIIE TS
ARRAFER O BARR A I L HE . EBN R FBEEs AT %
B—0HNE L, 20k, SEHEIOHm & BIRMER, 1EERETFRD
Merges DIEFEKfw & DBERERDO LI EHFE _OBENE LTEELZED T
WE 720y,

W28 AMRARERIZE T 5RO

PERT, AIRAVABRO 2 2 B> HHY P TEM L Tl S o 2 L3,

Y RIREEOR A D, KEEO obvious to try & TEEDATRAIABROM S % b
B L72E & L, B CRESFFEICE T 5 Obvious to try DS — FPESFFE
IR DA FRAVER O S & ojEfpME & 32 — | AIPPI6S: 2 5151 H LA T (20204F)
BdH 5,

TR FEVEBOR P98 Vol. 56(2020) 105



W

RHE CholzbD & Bbid, PEFFEDEBRICI T 2 REN L MHE
WBWTH, ERBEREORBL ORI L7570,

L LA, Bk & 5 I BRAGFERIZ BT 2 B AR R OFLal 23 A
THHZ LY. ARORBRE O DimMNEE V2255 L HITED
N5, Thbb, AREEBRICOVWTITES, ZhaibiEV g REn s
FESRIEFEICRIET D 72D T 5 EFEOERS, K2, ST Y E5in
BoOMEEERET M E b7y (LU, TEREEGH) &v)), R
HMebo L LT, FRABRZ EZBRoBKOMEE L, —F T [F
(R Z2XF@m0itz s é, ERICK - THEET S Z ENZVDFHIZEBWT
W AT E & WS R EAT o CRESRIEEIICREIE LA ThoTh, %
A FERTER I EE LBl Rig, ARRORATh o722 LIZidEDbY
A7 (1 HEITHI0HEITH AR THL EVHIBREEEDbNRD), 9
THE, ERICE > THRONEHTRERAIZH Y 2 WO RERICRD 2
LERMEBIC, TR o2&, —EDBHEHIRAEHIT D EWIIHTH D,
TOXHEZTEL LT, HRAMNEEA GREEL) ASUERIZ, KEM
OIEFMRA A FERAR CERELIZREATHY  ARARBRIC I > TEIEL
TR TIERNE VST MEDOERZITH) T ENFERINTNDT,

I, FEREFHASIZICLE R EROBLEY - BRNEEEZ RN 5
FUZBW T, EBREEGHULWE X H Th DA, EBROEIEZ I E
AT RETEBRNVWETIRMEH D, T7hbb, ARAREBRICEYSYT 20
E DI ET, GERBEIRO I, fEkEE SR U CRERIEFR I ik L
X9 LT DMBEA MR T DRENH D0 E D, kPR Ic S B o Fm
T MBI REE N ENEINE VS BEEERT S, £LT,
B E DT HITAT 5 AIRIRERIC W TIE, AIRAIRER & AIRAIEEIC L 5
FEBRIT R D Z & 2RI, B0 S EERT L0 T, EROHE

P IHTR T EEFIEEH GEgihio J (20124, il AU AL 196,

CZO L RNBIMEM T OND HOL LT, EM K TIBIA A EEX G
A7 RAGRIG” PRGSO AT ) AR R E TR R 24 [(EFRIE) 5522
SN2 E T 201 BAE BRI A ARBIT 2R F5 18 SCEED (20164, Jnil =AU AR
#) B28EH D D,

TR =20 TR BRI 51 KA TG B ER QIEME Y ) hieeE
FUFRERA 24 - BiTdETE 3) 648K,

106 ZIFIRAFEYEBURZAFFE Vol. 56 (2020)



HEARNEIT B9 2 BRI OFEFT 047 B O T 0 Bl L ORI S T ()

FEHATRETHY, — ARSI XD FERNE D, BE O
EIMIT R o THITTRE LR DIIHTH DS,

Tz L, ARRAYEBR O S & FER ORI & 1T e < EEAROMS L L
THET D ARG BB 6N TWD (U, BEEREEGE L)), &
H7e3i3 & LT, IERBIN DWW e 537 A —HIZ2o& | Whie 571
WA T AUT LW, BT IR IER AN W LR SN TV 55
Al FEREFHIL, ARAORBR CEERREATHL LEADEHE
ZBNDMEGTH D%, HDHVIE BEEOF AP RBEINTWRWIEETH
STh, BEDNRT A —F T L 2 & BRI IORE ST
W5 & EIIRRRREZE U CHEER AT A —F 2 RET LI H V|
DO, FERIEFE DS REREAM & e L CTFRITTE RWIRB R WIEEIE, §F
RIEFIICAEMEIZ 2V ET AN TH DY, HT L LRy R L7z
Wb OO, FEEREEHL 6 IEEREIEGURE D120 T, B OWEOMHR
FHCHT2 | FEEOFEIIRREEZBRE T2 L\ ) B TOIEMEN .,
DY ITEBROFEA OWR & ITIEBIR R AR R E 2 K 5 I bi D,

Hol b, BIZIZHED/RT A —F 5L+ 2R ORFE RIS
Tpofob & BRI A—F~DOFFEICONWT, BHIC THIRRERIC K
S CRIFEFREZR O CRBEMEN 2 EFRE LIRSV AT, FRCHm
BRI AR L LT WO RRICB N CH @A LERHEE oo TV

- 12
- o

38 ARIRBRIZEE T B N REBEDEHFIZ DOV T

EHOWRBINL., H2H TRV THY . ARAKBRICHOWTIX
BEaBREZFNDERINTVALOD, T LEEREWVWZHEZ FHITR

S VE N = G = AL n [RGB B ST & T R AT HEFR A TRAGIR IR
HIERfiR ) HPIERETRIREEAI 249 - AiHB1E 6 ) 534,

O =2« BB 7) O OHEE T (650E LI T) . HEHIM 653HLLT) Th 5,

0 =2 . §iEBTE 7)) O OEHIT 652HLLT) TH D,

R =E YR TERE AU AE R E PR BRI R ) PR E LRI
NP - AiHETE 3) T33E,

2 FE=2= - §i¥BIE 7 )650H,

TR EEVEBOR P98 Vol. 56(2020) 107



W

W, FAIUTIE, BRI, L b, HEE TR BRe RSO
WRAOBETIE, ARORRIZEDLIITRZ LN TNIDTHS ) h,
¥ —U— REFRARER & LT, ko B4R/ 72238l 05 C A BRAVER
BT 2HRBH DRI ERBE LTI L Z A, K00 LR LNT-,
ZDH L, BIEOEZEOHN (HTIEWD) 2B THHERNRBRO S %
B L TWDOIE, 14 Th o7, BHIBIZ KRBT 25 & GIRARBROM
S, AEMEOH T AT 5 LT EOHREE B2 LTV A EHEF 0o —
FEL, FAEHERE L TR W—IER b D Lo Iclbis,

Bk ALEYEOA M2 HW T 5 _ETHRMGRICEANZREERED U
o —RE

LA 4 RO FEI B, B BRAJERER LA O RIEHE OB 7 ik e % &
WCRERIERIICAIESDN H 2 BOMmE 8 H L TR0 . ARARERD
BESIZ DWW T, BRI IS G S RIEF I XA BRAVERERIC L - T H 25
TERWVWE I HHEICHIRTA2DHTH D,

Bz 0%, (2014) EATRTE17585 T, MERZRT L, =4k GRE
figih T 7 v —FIHERL Uiz, PIEAEEHE OMAEE T L CTH YD | AR
I 4 BICTEOST O L2V ZRALE BT, Z3E0
FBEAT v I CHBIRBROMEEZH VD, L L, EERNRHETT,
FRE S RER BN AR SN TV D E W ) fICEINY, HRRATRER O
BEAIZ DWW TIE, BIRARBRIC L - CTHERTEFRFICRIZETE 3L E 720
LEERMEIRARDICE EFE P FERERAOAIEENEE SN TN D,

FHI X, (2012) —HEITRIT 6435 bFER ZRBE LT LT, E
BRI, BRI HE RIER B ORERUC L D RB A 20 2 & OME S

BORFBEY A MIALRIEEE#H L,

YOI LS, ERRORE A BRI, FEREAN I £ o CHREAICIIBR
ENTELT, RO A TR, Mi%0 5 O H#UIRER O HAT T
BICRT 5 2 & BEAHT DTV,

BTE, TORFO7 L—2 1 OFFRRMRREA, HEF RO, Him. &
OREN e TR Z B U TR 2 LN TE 2HIFMMIRR CTH 5 & W FEHLE 22,

108 ZNFIRAFEYEBURZAFFE Vol. 56 (2020)



HEARMEIT B9 2 BRI OREE 530 S O T 0 Bl L D RIREIZ DT ()

DA TIT AN Z L IZEDPNTE 0 1, FRRATRBROBE&IZ OV T,
HUZARARBRIC L > TEBETE 2V & OfERO B & I ICHR~ 2 0
BHITTH B,

Z OFEITIE, ARAORBROBLEIL. ARSI OMBNEEER T
HRNWEDRFGHTELS, ZOFHBIO—FIZE T, FHREFKPIAE
PEH Y & DFEFRICE S MO EEATH B,

B2 ALEMOHMEEHIET S ET—EDREREE T LTS EH 5
D—H

ZDH A T OFMBNCIE, FERIEF NN IR AT BI G S
B LT, FREEIICEET 5 OIS ERERO BRI R NE 2 E
T 55 A4 7T OFENF & LERERROBARBZRNE LD L0 IRk
KBV THREN TV HHINBRICESZEBE VD CTRAT2 4 A4 70
HIBD B 5 Lo IZEBbiLs,

O THIAR 1 IR 1 RO 2 OfAEHEIE, &EE LT, ATROZEFOT
NE & BEBER) 7o A R Ly FHEE LA R LA AT T 28 L OB 5 R T
LEANAI RS A 5 2 TE B3, Bl R 2 HIR RS BN E R T 5 Z & &
AT B REILE 72N )

TSRO RIE | TEZRIN TV D EHO TN L B 2 b Ly F 7,
B, FREIIZR T, MR, SUTARARBRICE > TORESN D L O TIZARW ],
B Zofh, (2013) FHITATHE38E, (2013) EATATHEE1E b RERONLE NS i) 23 FTHE
Th b,

Bz, (2013) MATATHEISH B WL, [ EFROREA 2 IR L -
TR ARR S5 BRI, MR R 2 FE IS E Ol IR TR E LT
EWVHRERHIC LT, @R COMKY 0L ESR OB EEZHRET L2 TH
Dol WEBHZRHEWTH Y . AIRATREBRIZOWTIE, TL7ER>T, - HICHELS
Br. HEdw. SUTABRIVRERIC L - T, MRBEIRE & IR 4 3048 U CRERIEF I 1 1ok
RN HEMHRRRICE D Z L3 TE AR & I HHICHmE IR DA TH
Do

TR FEVEBUR F0F9E Vol. 56(2020) 109



W

1 GREEINCENE § 2 DIT B BRI D BN R AL M2 Bt
T84 7OEH B 1)

CDOFATOEEFIE LTET, (2012) BITRTEI325503H 5, Mk
R, — G & LT TWbw 2 HRAERER & 1%, YEE D —E OHIMHY
TRIED Y & BERB O ERIC L > TRZFRIERICE T 5 5 I B
ETEHMICKTREETE L NN bDE NS, ] LHASTS LIt
2, BEROHWHIC RO T TR TR, FFFaERE 1 25 6 1220 THIH
Bl & LRI GE OO OEARAVRHE (SHER, AR CEM) 120 T
HEFERNITFWVITRNE 25, FEREFEH 1 3UT 6 OESPEIZ OV T,
TERFAM KIS T 2R D 0 | Y HEE P H IR X - TH-D>OHEAM
FIRFIC B DT LD /T A —Z ATRB S NE 0 E I 0z X 5, 51
W, RFEHO A v v afifh (503 IEAINDT 7B (Tex), £
RE ORI Ao 2 RO MEREERICHE » CRIRICRHF CX 2 L %
ALTEY ., Bka Z2KHE, B, AlE, EROMRICHWD 22 & 2
LTWD, LOLRD ORI, BRdHHTHhoT, YEHILLED
59 REHTEREITV, EONRT A—F EZWIET 5552 O TIEAH
ThO., LEER-T, Lioffi, f&7rik borme s LTIR+0Toh
D, Thbb, FEINTA—LEMET 0B ZMES L, £
DR A VDR BHB TIT AL LW IER N ICB R Eh T iRns &
ZHBICAEEEZEEL TV,

bHolb, G MRAHRIZAES A EE L TV D DIk
EIIERTH D E LTH, AL, Wb 2 HIRAIRER & 13, BEH
D—TEOEMHRBEDO G & | FRERE O FEBRIC K > CRFFINRICET 5
BANORMICBE CE ML TEIETE L 2NN HDE V) |
(FRUIARCTHIMLE) LoRBEZHAVDZ LICXY, EBRREEKHZ S
DRI E TN D LR D, 728, EilOHRIZEIT 5 FRmMOERHIC
FuE, O FIW RIS T X EREEL. EREOFEBREI I
VEATCR A B TR SN D EREE TH 5, T72b BRIl 21X, Bam B,
SERIERWARES CTEY 1 FRBEEOEBRBIENLETH D LR IN
Th, EEORPIFIL, FEIZH 2 B H OER CHERERIICEZE L L
WHZELH D, ZOGE. RHEPRO—MERIC AU, EHMEOHIBCAE

110 ZIRAEEYEBUR ST Vol. 56 (2020)



HEARMEIT B9 2 BRI OREE 530 S O T 0 Bl L D RIREIZ DT ()

I~ & RREEE, EEE O 2 BT <, Bim b 1 AREICRS & B
b,

2 BERIROBARNRNERLER L WS XD I3REREAM TS W TH
AR E TV D BN A DBEHT H R 2 E W TR P O A7 18 2 Wy
T84 TOEH B 2)

B OMS L Ui, 1 FERERIICHEET 2 DI ERERO BE
7 NECEE T 224 T7ORABIL Vb, THHLOX A7 2 OF
HIFIOIE D BRI H B,

FepI B O & —AbT 2 & EREMOLBIZH TV | D) REREAIC
BWTEZDRERTA—ZREHDLDWVIFIRBINTEY, o, 21t
B ARIE L CTYFENRT A—F EERT L AL ETE 554
X 3) ERIABIFPIICLL U CRERERINICEHE 2RO THITE R WIR
WIRWEAIE, FERIERINL, AR CEERGER B TH D L SN
2 (Thbb, D+2), HDIWIE, 1) +3) DFE), /. 4) fERERA
DGR U 723500 & ST Bl L 72 BB S B 2 BoR & B W IR S h T
V. o, 3) ESI RGBS U CRERERICBEE 2 o TRl c & 72
WERIRB WA, iRIEFIIL. AR CRERERFEATH S
LEaEND (Thbb, 4)+3)), 29 LEARMRBROBBFETIH, 1)~
4) ORRFHIM 2T, & SIZFERER & E5| AR O 2R 2 2 FIR
B O LR EBAREZMEE T2 2 L3200, THR] of
HEFRICH > TE, EFRo L H1c, ZEHORBRWL ZEOK Y 3T 5
nNTEY (Thbb, D+2), D+3) HDEW0E4) +3)), ARERIT. A
FRAERER O AL O E ISR 2 HilfE R L TV a b D sz 5,

B, MEDOTEDICEETRENRT A= I, BHETHZ EITL DN
ICHMEROD RN E L ENRTA—EZTHDH I EEEL, BiiE
DRV RUTIKR S 2 BAFRRE (SHER) 2EV LTS, 4%t
EARUCOWTIHRMRRCRETE 2 b0 L anDY, 20 &) 2R
I B TR AR E R & IR T e —FI2 R b5 9,

19 FEE (2014) HATEEE8ARE

TR FEVEBOR #HFIE Vol. 56(2020) 111



W

3 NS

PG —bT 2 LU EO X IR T 2 Z ENTE, £ < OB
WCBWTIE, ARRBRE WO EEZAV-oo L, s REEFICEET 50
(2B 7R - FEBR O HRMEECNAE 2 RETT 20 T, & LA
KEMFFE R & OB TEOREDOEMMINEZFRLTWDHOD
MEVIEICEAEZBEVTHILTWA D EWR D, & HIZFDORERE
%Kﬁﬁé%ﬁ@ﬁﬁ@@ﬁ’%tof F. AR B 72 0 FESRTEIE
BEE Tl (Bm L) LERFEREENMEETE D X414 7RI
‘Té%Léﬁﬁfi HICHRICHEBE 525 /37 A—ZNRIESNT
W5 EO—FEOHLTRAENEZTEST, BMEOMME TRDHNT
BOY, HIRORERGZ S PEOFIENIIS Th 5 L o Iclbih b,

4 FHBI ORI

LUF T, SHEEUCREYS T 5 BRI 228 HB &2 530 Lo, 1) REskEdf

WBWTEXHRERT A= NEHS L VIRBINTEY, 72D, 2)
PERBM A E L THERTA—FEERET LA LRFETE 57

_uﬁj‘ﬂﬁ%ﬁﬂﬁ”ﬁﬁﬁﬁ’hiﬁﬁfﬁ ETXLRATHS LRBESINTH %
25 BlAE, (2012) —HEITHIFHE0LE N H D, UFFLETIE
Eékwoﬁmmﬂ7%—&_0%\*E@Euh@géﬁﬁgfﬁéz
EDPERBIR TR ENTWA Z L2 BAD 2L LT, #RERRPITE
FREGRER CELETRERFEHTH D & SNTZFRTH D, T2bb HEIX
IARFEIHIL, 512, 2.ommll EOE S ZHTHE8BMHRA Y v 707
CEBRMNZIEZATHZ EE2HELTRBY, F2HEL. SRERT —
TOWHFTEOEETY FONTHEHBREZ KT HZETHY ., JNIFEVE
PR Td D 2 & | A EATEME L LT T2, HABREDESITEL
TBBER ORN LFROXMNRER#RT IMLERDH D10, YEEKETHNI,

% A@*ﬁ?ﬁf%‘c‘: L 728N I T, ME— (2013) BATHRTET38 5 DHMN,
BN T A =L DOFFE L ) —BFEO Z TH BRI TR (2B 7]
ﬁm‘: bt o DEHBITH Y | MO BITEITIL L TR LR 25T D,

112 A EETEBURZEFFE Vol. 56 (2020)



HEARMEIT B9 2 BRI OREE 530 S O T 0 Bl L D RIREIZ DT ()

IS FIRMTLUEDRENL D 7= O DR ERBRIC &L > TEBBILEF DR S &k
ETDHIENTED,] LT,

Fio, DIEREMICRBWTEZ D RENRT A= PNEild 5 WVITRE X
NTEY., 2o 3) ESIHFIFEIICH U CHERER UL 720 507 1)
TEROVEIENRN T OICEEREF ARG RO CRE T 23T
BB EBEINTF T D & Fl2E, (2015) FATHIFH 17057525 &
Do MEHERTIE, BILMIEAIE WO RED T A—F 2 ERTEI N
T EDMEROFHMFICEER AV LRI S TR Y | iERIER I IIA RIS
THIEFRELBE SN TV AN, BRIC, 5RERI S 5 HEIZEIIC T
LTEIHICENTEIRERS D Z EBRRETERVELHREINTVD A
WCHEBEEET S, ., YEEEHE & s, ) BFERE L TRV
W OO, fERFATIC R L TEN TR B B FHIC OV T, AR
AR CREEEFRR ERET DI, 1) O/RT A—=HITONTIE, B2 DS
TA—BEEZNUZ I ONE NI HOBRR LT, I HICEMERFINS I,
FESRIEFE AR A U 72 BRR BB B3 2 Fudl eV LRI AR H i
WCHDHZEETHLERLTWD LD EEZONEHBIE LT, (2012) &
ITHEEEL9095 038 5, T 7206, UHHELRIL, FHRBEFWADEREIC
WU THEBRBGRREEZE LTS LB LA, iEREREWFIEE
HATARHEDLRLE NI RT XA —=ZToE | EREMTIRE NN &%
B O—2IZ, FERIERANERA T 25 O RIZERET 5720120, Al
WEHRRTHPRLIETHD & SNTEREHAD D, k. B,
—fGEmE LCTh, ARMRBROBESIT, EROBEOMETIERL, R Bk
AT ) O T ERERFIRCH D0 E I D E WV I BAEL LG~
HLDOTHDHZ L EPREICHER L WA RbIERIND,

S BT, 4 FEREFEADEIR U 7Bl & Bl U 7o BUE SRR I BR
HDOWVIIRIBEINTEY, 2o, 3) EBI B L CREREFEIICA
FEINRERL TR TE AR VRN 22N T2 DI FERIEFRE A A TRAY AR THI
ETEXLRATH D ERESNIZONIELRRZ T 5N, 6l 21E (2013) &
ITHEFEE10295 (KON (2013) BATHFE10305 ., (2013) —HATTHIFH524
T) WD, RERTIE, BT, iEREEHR TSI L THRIT
ERVEIRNR RN T & ZRE Lz BT, RIS OV TEERIEI A 2RI
L720. 2EEH &\ 9 $REA30. 58\ ) ES I ABIOBE LFE L TRY £

TR EEVEBOR P98 Vol. 56(2020) 113



W

72 BOGIREEIZ DWW h FERTEF A 2RI L7265 &\ 5 BB Y60 &\
I ESIABIOBKME TR L WD Z EEEHEB E LT, FREREPITAR
HURBR CRIZEARER A TH D &L SNFEFLETH D, 72, (2007) BT
FEITAT L RABEOMEM TN RETH D, FFHFR T, BERERICONT
FERIEFEIANEIR L720.01~0.40 g & D EKfEA30.08~0.40 g & H A
AN R O RAEANT NS FHE SN2 EMETL L TRV, £, KoMK
[ DWW TS RIEFE B 28338 4R L 72.99. 60~99. 99 % & N 9 FAE 7399, 60 ~
99.92% &\ 5 AEIET R OAMEAN A B R SN A HE LT LTV D
TEHAMEBE LT (ERD4) ITHEYT D). iEREFRIIIAE R T
BIFERRER B THD L ENEFETH D, £2, HROBETIE, FHK
AR EBI AR L TPFRITERWHRN RN & L0 TR
EERTWD (EFRo3) 2% T5),

bolb, MERDEDICERTRENRIA—HT, ERFTHZLITLY
FINCHMNBEROD DRENECDRT AL THDLZ L E2E L, Hil
HIE RO 72V A FE R OSE L. Mk HE SISOV CIa RIFRER C2
ECTEXH2HRT DL E BN o#EAEI L LT, (2014) F1ITFHEIENH
Do YUEEFEBIT, NiOBIMEICOWT, FEREFREA & 5IAFIRBFIZBNT
EZRPDHDLFERTHST-M, BHFTL, FEREREHABZER LN &0 D)%
RN, HREL VI FEPADOHRICK L TED LI IZHE L TNDHD0:,
ZTOBMERNH SN TIX WD & ZFHIC, FEREREFX, AIRVRER T
ETXARATHD EEINTND, ZOHRORELL, §EREHBICL S
IR EMROE R 2T L AESHEE B ET 25 & L THW 5 57T2004
D EPO DFFH:T0529/02 () of 5.10.2004 (FERIEFEA & 5| FFI OFAE S
B Lot OTIRAND & ABEBICHESMEE T LR, AT I8
SETHIVELD FETH D) IZIHENLDENZDHIEAD,

Pl Lo, B2 25 & ARAVRRIC OV T, BRES
FEEEM ISR SN TR WESN R TS ZEIER SN T D 2
Ebins, I, BABNIEBW X, B Xk 5z, ARRAEER O
AT, EEEREREZBBEICT 20 TR L, EREINOBIRORE % £
FRICT 2B 2 O X A TOFHBIB KB E EDH TN D, ZOEKRTIE, #
N, EREHGEGICHRMA 2R D H D00, F T 9 TR
FEGRISEWISG TH D E VW DTEA D,

114 PR EEYEBURZFFE Vol. 56 (2020)



HEARNEIT B9 2 BRI OFEFT 047 B O T 0 Bl L ORI S T ()

2L, 208D BB OIFEBREFGEG OB 2 J7 1%, K7 L b ERE
B EROORNT AL DO TIE Wk 2 icBbh s, e biE, Eid
FHHB CHESMEOFRICET 2R ES T 7 7 2 —1D) ) . WTTh
b RKBREE A HIRT 2 RIE7Z05 THh D, T7hbb, EEREEG TH-
Th, YUFEPICE L THREOFERER Tidz, SIRF L TRES
N5 THE LOERRBIEL) 1C X > TEBEOFIRERD D L) BIEER
RIZE Wz BT, 7272 L, #BREOS R 107 5 BRI e SRR A2 57 C
TRTZENEE LW DI, BB A RREDA I THESMEDA L
HELED EWIBZFTHDIELIETELDOTH D,

Hobb, BEOERBIEKICOWVTL, fido Lo iczhzHEL i
RBRNEDOHENEERMEICHHLLE (IHNE AGEME 6.1 BIAE
DK P ORIEDHICERZE N ET 2R Lieh, BEWIEELSILHEDL
N b OMNE, BEBAORAEMEOFTMICEE L KT & T, K
ORI BRZE DRGNS NORRTH Y . RENCH - BRI
XITEFEOEBORIETH D, AL, BRIELNTREALH D1 (TE
HREATRM2010 M0 EEFE HUE AldErE)), IEFEBREEH O
E)DNEEREORE AN THD LWV ZLIXTEDLEA S,

B4 8 BERIORGT

1wk BN D OB

ZhTiE, BRI ORWE, Hig EEOL D IR TE S THA D
e EROBHBIOBREZHEET DL, UTOLBY ThoT,

Tabb, ARARBROBLEAEEEL TV EEX D ARIEFEDOEK
HENCB T2 BEERE, TiL) b4 ThH LT DL,

DIEREIRICB W TEZ D NENRT A= PRE#HDH 2N IIRES T
%

ARG, PR AN RS EEF AR ENE R - AiEE 2 ) 206EIC K D,
TR EEVEBOR P98 Vol. 56(2020) 115



W

) PEREFMN ZABI L U THNT A —F EERT LA LRETE 5

3) EBI HBIFEBIC L U CRERERINCBAZE e VRO TRITE W RN
720

4) FESRIEZE A DN RN U 72 800l & 3L U 72 Bl 3 BE SR BT I B R & B i
RIEINTND

FHIITIE, D F2), D +3), HDHWIE, 4)+3) DBEIC, FERERAI,
HIRRRER CRIFEFRERBHATHL L&D, 22T, D+2), 1)+3),
BHDHVIEL 4) +3) 1L, WIS EBREE A IR T 5 7 OgRE & R TR
B, Tbb, D, 2), ) BEEINTWEHERITH S,

ZFLTZZT, ERER =1L VI BEHRIIIES THD LEDbNL
22800, ZOHEREM S TEREBIOMENZEE B D L BHFIOR
WL HEEAR LN TN D Z L AVRIER STV D FFNTESRME NG E S
NDZ LD EVIFHENTETH D, Z7T 5L, HEEOLEICL
D BFFHE D B IR IRE S D &V ) |mTC, BEARMIZIE, 2 hbo
FeHF OB, FFEER TN TH DL L O ICBbis,

bold, TNHOFHFITHRBEE LTWADIL, 5IHEIN G GERIESS
HIZB#ET 5 ECoMEim EoOLEERRBE TH > T (Rl LT
(2012) BATHEFH13255) . BLEICHIAE T o - FEBREE, T72bbH 5
BEIIBBINRNT L IELD & B & SERIC B LR T
RNZ &R bn D, £lo, BRMERIZIT T 8= o —/uxd 28
BlX7znEBbns,

F 72, Locke[Alkk, BIRMERIZEIEE T2 U U — B O b RO R
W22 D159,

B2k IRLREFHED D OB

HEERFEFLICOEELREZATOLORH HHR2, 22 TRIZ, EBROME

2 ZORBORELIZONT, KR THAR, HE. KA, EPOKRUKEICEKIT S
HEARIEIZ BT 2 BB B O #EFH 3 ATl O T OB EORIBEIZ W C (1) ) AR e
TEBCR AR SE54 5 T3 EH (20194F) ,

116 ZIIRAFETEBURZEFFE Vol. 56 (2020)



HEARNEIT B9 2 BRI OFEFT 047 B O T 0 Bl L ORI S T ()

=BT 2HEAOLHEL NI EXPR Y LD LT HOTHIUL, ED X 5
BRGEICREIAFOL 2T 4 TRR U TRTHER 52 20, B Lt
D BAFR 2 4341 L 72 19924 @ Robert P. Merges @ 3CHk “Uncertainty and the
Standard of Patentability”® 23 g & 2512725 L HITBbh b,
Z DFSTITBW T, Merges [ %%@4/t/747#kwé%ék
Lf:o@%ﬁﬁ%wgnfw (—BR*),

(1) PRI AT 255

FAFEDZHOELICET LTV, AT ZEN 6 2 FB A/ L
SUVFE TS T 20O+ it 2 34 L TO WA EAEREE X
NHERETHDLEVDNTWD, ZOHFE, JATEMICI T 25 Ol
EETHEIAHICKIIT S 2 LN TE AR, —J, TREREHR ORI
PERHITIZ X o THIBR SN 735G HEREIT O Y CHIUZ A BRI
T2 AREMER D D,

@) L@ Eflizess () A2 EEO ) »

%%’Eﬂﬁiwﬁgﬁmgv@or% BeRETHT 52 LR T
HHAICIE, BETFEREZHVTESZMET D LN TE L0, %
ﬁﬁ%/k/747irge%z%né L2 L. Mergesid, &I
)Xﬁ%@ﬁ(%ﬁ)&w/i§9ﬁ<f%)27®ﬁwﬁ7ya/%L

2 Robert P. Merges, Uncertainty and the Standard of Patentability, 7 HIGH TECH. L.J. 1
(1992).

HEHEOTLOFME L, Fm [ KOGRA L EZ LT LHERL THAEX TWD b
Tz, AT i%KH’J CET, EFVIC-BAEL LI A Th TR
LT BT (—BH) RELLEAMBOGIIZOE, FRNOHEDHY 95 »5
Wi, b ARV E BN 2FAEZEY HL (CERH, FiZimsa 1), 35612y
FRPE RN b= Bl oY b e VEOREN B RFT D (;EX A) &w
O FIETHE 2D T2 (BT - AifBIE22) 60-615H)

% Supra note 23, at 34.

% Id. at 43.

TR EEVEBOR FHFFE Vol. 56(2020) 117



W

=

Ry DEMAH L L) L, WEENENERBEON -G LT 5
IR 238 572, Frafic K2 WIS RIEE 2 BT 2 2 L METH DT L Tk
LT3,

st HAOISH] (AT BRAABR OHEE)

PLEZRHRIC, FRRTICD &, Merges Difiam & i L TAHTZ,

(1) AIRAAERIZBIT D ARIEFEOEHEIBI KT 5. “Uncertainty and the
Standard of Patentability” 72> 5 OFEAL (—E:H)

FT, BHBNZBNT, EREERAFIRT 277 72— 20, 1)2)4)
DOWTNDDE ENROEF] GESMEEE) Tk, 4EHITE > TERE
BEFEAMCHIRT D7 7 7 X =020l k. 20X 5 2%60E, TORY
BARMEFEZGE] & LFHMETE 5, Merges Difim Cid., 20 TORINAAR
TG a ) i, A EET D LN ZEThHENG, FHpIOH
o & Merges D (ORRBNA AR HEE 723556 QBRI 1ZEARMIC—E L
TWBHEWNWoTEIWiEZA S,

T, OQFEENEAL S A (VA7 [EREOI) & ARSI
WHLZEE S, #BHBH ., D CEHOERRBES FHRIND & X3,
HESMEZHET D &V ) AR TIE— L TR Y |, Merges Difamid,
FHPZBREMT I bDE VXD, bod b, UAZ[EREO % i
L7258 OMESEE ERE OB & . BB &2 B ESRE DR,
Fbb, )+2), D+3), HDEWIE, D +3) BT B0ITENTIE
W,

T Id.at43-55. TL2xL, 2 A MOEWIFRET v =7 ~ $hbb, a X FRER
O T a7 FED BIEDINICEWIIET e Y 2 hOBE, THEND
FRY O LY, ey MAGEIRYERICE > THAIMIZA X< e
22 EBLEBEETDMNENRD D) WEH) ., TFEaX MO T 1Y =r MBI D F5EF
POREMEL FIF A2 it BIOA 2T 4 ThBEELTAREDIR|THELE.
XEHThH%]| (B5H),

118  ZIFRAFETEBUR ST Vol. 56 (2020)



HEARMEIT B9 2 BRI OREE 530 S O T 0 Bl L D RIREIZ DT ()

(2) A IZET D ARBEBE O T, Merges Difafi > b HEMEAHT 5 5 &
W RIFICHT 2 e CY4ssaiBlick+ 28y ba—/L - Bia
v k= VEOR SN OHE) (ZBH)

PLED & 91z, EERFHL. A RGBT 2 861 & AN 72 05
BB WTCIERBETH D LWV Z D, BEEIE. 20X 5 RIFFEICxd 23
THDH, ERdMerges DiFamic L, BB X o, [ 1 R4 fEE
AL, TRbb, EOREOFEREIFIC K o THERERIFICEIET 5
PRRARGER. B 5 WIE T 2 ENEMGE (U A7 BEBEOER) .
Thbb, D TEEOERBIBEDTFEINIGEICESMEERDDZ &
2725,

RIS, EREEAE &S EEEHZD & ARRBRICET
G (O Merges Difam) (3, EBRZ#EV KT Z LN TE2BEREED
EHRETDEORCHRGFERE D59, 20X EieE0 X 51
T D& D AL, REICH LWRETH D,

IO X iEeE, B, B, (NMEORBELICETS) THEE -
RFA I AREE T, NS O Tl b AR R UL B 2 AR B O
ERAET D2 HDOTRWVIRDFFI AR &0 9 Rawls D& =S O
RIZ LR, BENOFEEPFFHEDOE A K& S EAT D RITBNT,
Biyay ha—v (SFEEOWRE) OR»OREE ST VD i /e
DESThD,

ZFO—FT, b2 bHBEEOEEINT, T ERFFEHORFHTIHEWT
I, BENRSEER TRV ELEZ D DY, ERICH, KEORE
PRICBT 2 &0 HERES I, HEEOEE N ZERE D RbES L
IMLENA-TELT, £ 9 Lo HEE oI, HEEA (e %

% Pl E D Rawls D OFRIIZ D& (LARZEIT TP FEHE D IE 4 LARMLGR D BLAR
B (7)) B PEIEBUR PR SE37T 5 147TH (20124F7)
B MBITITOWN T, ARSI R AL KB IR I SRR 2 TH 2,

TR EEVEBUR F0F9E Vol. 56(2020) 119



W

=

Sk, SR OB E LT EEEENE BB HIcE EE DD *“o
ZDOXEITEZDDOTHIE, BENOFIT L HHEORIHESIC
BIRTAA U T, Rk Bt 2 2 R WFERTH Y Bl hr—L
WZOWTCIEES NI UND T 7 7 2 —THIRXEOBS N 2R T 25 2 &
2757259,

B3R L D OB

RO X 51 2&%75\#34? L7255 1 #5565 3 30D Merges O IEFamiE. 40
R EERI BT %@%IJ% BT DR E O EBERIZI L THF L K722
Bl & 70 2 & 2 BHIET 2 72012 1% MERIFS AL Be s CIIMERI PR R R 03
M2 BIRR U HERIR AR IR R EICE S < Zlkma Bl E 4 Bk
SETE, T2bb ENE P FEERITEISZR L TORWEIHFI O G
K1) Xz, #EHREEFEREOIC KT 5 FMOEmICIE, @H LT
HwmTh D, Lﬁ)b\ AIRERRERIT, B 2 XEBREEH ChHIIL, FEERE
BBMD TEGIZDT D Z ENSIHBING TR TEDL L&, HDHWIE, #
T DO KREECH D IEEREEH CTHIUE, ZEOREBRN L ZEHOK D A
ATy ’%%ﬁ@%&mﬁi&bfé’?ﬂ& blen Z EBRBIABL THITE S
XTI EEETAEWVIEM CTH D, TOEKRT, Bix T\ 2,
%ﬁ#é%%@&) 2 EBREEICH 0 AEVWR END KO FFFERG A BT
FR T o T, FRCRFFFHEO RS 2 RIED 2 W T IH L & 5 & v 5 Hafk
FIEA R VEmTH D, LRRIERERND. 29 LA OB E, D72
CEBLHMEFBILRNEIZNZ D249 M, FHFNZE T 2 FRAH

SN RN Z G & U TR IR D B AR OISR HIEIZ DWW TIZBA T
%2, https://www.jpo.go.jp/system/process/tesuryo/genmen/genmensochi.html
UGN BT BRI D 2 A LR OBRIZOWTIX, LT X 5722
EHAH D, =2 2 MIFEEAMOERXZ20H O —ETIEeWn, mEER kg
IR, BB BWATIERWZ 2T & T 2861 & 5], Merges, supra note 23, at
55.

SRS TEnB) A PEME OO IE S ARG O B BUTE FE (8) | AWM FEVEBUR 4 8
3955 119-132F (20124) , ROBERT P. MERGES, JUSTIFYING INTELLECTUAL PROPERTY 119-
32(2011).

120 ZIPIRABETEBURZEFGE Vol. 56 (2020)



HEARMEIT B9 2 BRI OREE 530 S O T 0 Bl L D RIREIZ DT ()

BROBNZOWNT, AT SO B ESE DRl AR H TS 2 6D TI
RNE SIS (OB D ORI SV TTERICEE L 72,

BSOS B IEDE & —KBDORRE &Iz —

AL GEHENERICIEISE L O ROV ABIORME) 0FES Eos
VWML Locke S H & MER & IZEEARMICITHS L TV ARV E S ICbEbh
LM, — 5T, FERHTHATLIAMLHY 5 THD, fml 0oESLE
DN E & RRIFEFOIFHE & ITLBE G TH LB, £ ThoTh,
BERFEFEONGERA LG ORE. $748bb, ARERHEICLL 7
L— A ORI SN X D EERER L L WO 3L, BB 57 11—
LEEURHMEOSMEEE TICEL2D LHEEZEDLOLEZ DN,

AT (A RATERBR OBES) OFHIBIOHN T, 5IHEID B EBREIE (57
BE) NENZ ENYEFICRHEIND L OITREF 2TV R THARHKE
& LRI A TS B4, AIRIFRERICEE4 5 N BB O F 5 o KB
. FPAEO (EROEEICHHT 2ZBEITERICHY 95 L LThH) EE
WZIE, PESREINICR T 2 ZEOREH A WX EOKY TRHFLTEY,
HARRY 2 EBREE IR L2V A TR —H LT ARVWEERFL
oo — 07, BRI SFEREFRA E TOERBEATHRZECHBD TE
K ORI E ES L255ICESMEEZBET 2 E VI BT, Rl ok
HF O NTEARITITIE L RF R LR — T2 52 Lz,
ZLTEDOLET, ZZCEREEEES EAUCE SR, LFRoORK
T, ERERVIET O TELEEREEN AT IH AR

B YU NHEEL, WTEARISHTHRIEY & LTOPMIIEL W 9 8T, ke R
o RERMES (BENar be—) 3o K5 IcbEbhan, VU — NER@IcE
FABTEARIT, BEDOHT 5T, Locke DHBHMICV I ADHBO L 572200
LEENDH, VU— FEGHILOFHBIZIE, Bz ba—WIRIFHE W)
HHENEIH =670 EA S,

I, FEEIZET oA BT 4 T RBIE RIF, hOoBEEREEDIET S LW
97 a Ay NEER HIE, Merges DL & FIEHZ, AIRMRBROZHF Lo
WZDWT, D EBBEBEFFIILRNESD 9 BREAT L 2 OFHi 2 HTL 5
HLOTIEAWE Y ILEBbR 5,

TR FEIEBOR #HFE Vol. 56(2020) 121



W

=

E7RBM, ZOZ LW, BERIBICESZE < EXRm DITER
:y%mwwwif%%%ﬁhéﬁ\%&ﬁm%%%%%ﬁ%#®%ﬁﬁ
RTHEHARNWEEBZ DVENOIE, HICHER T REATIERVWEEMRFIL
7

Rawls & OV Z 1% BAR(K U 7= Merges D IEFmmIE. ffsm I O X 512, HER|
ZHIFRS 2 T DI OV TIEHG D H DARMAFRAE L, tﬁ%f%
LM, RO X T, FTHERMEIERD D VITHIRL X 5 &3 2 Fmtk
DI 7RI O W T B ESEWT IO F R TH > TH ., R/
LD EGED Z LILTERh o7z, Merges D IEFimid, %*'J%%UBE?”
HEVIREDFAMEDH B mIZ B O TE o BN =3 2 124t
2%, L, P15 HHEOBOERTHLZEHH Y, %@io&
FIAPED 22\ i THE, BB O AR ML L 22 W R CHRFFE 2R 2 B <R
RELTIELV oS LAWY (B, EXmEmTs L. HIE
OHESVEIZ BT 2 Fefifl o BRI R GERSHEZ D & B ERH) ©
WITNEFREOF LS DN E WS EABEIRAET D),

UbZFEEDDE ST RUFHRATORITITONT, Doz
HTE BT, ARMERENEEREFZTHD, T LT, BRMERLONE
ERFEZONTRS, 2O OO LHHBREMRSEOH HEIEE
HBLZENTEDLOD, —OOEHGHOATIE, FFFHED — SO HHF
(Bj= v hr—, &3y br—)L) ZRRICEZ BIRNT & &R
BL TN HDENZD,

T, ORREIEL BRE GEIED RV TE, BRa s ho— - Bl
a v b r— VORI FIRFIZ TR T & 5 B O — BRI A3, W
OHGNESMEOEFICH D b D EDIRRAEN.THZ LI L,

Moh o bt Merges ITITHE, Z D X 9 72 Rawls D IEFKwD HEEIL T, Lo EFiR (B
fetim “desert” (AAMUNEIGDITIET D L W2 HIGE O ITBITL TR Y | RIS
HHT & X, DGeIE. EXmTh D LRI, TThioB&IciEe v 7 o55@o
& & BB EEENH D] EBXONTNERTHS (B N—h P v—T xR
(AR EZEFR =T = SR 5 h5R) [t o 1E3R] (20174, $hEER) 142H), 295 L
T2 ITHED Merges D IEFR w1, HEANCHLR Z IR 2 B AR ICHEI L TV D T,
L. FEFEOZ ORIZE VW T LY ROREZRMET 5006 LivZsvy, Lito
I D Merges D ifim ORI OV T, IARSFIRESZ L © TR & TEV 72,

122 FIIRABEYEBURZFFE Vol. 56 (2020)



