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ANTITRUST L.J. 537(1975). Milton Handler, The Twentieth
Annual Antitrust Review-1967, 53 VA. L.REV. 1667 (1967).
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T.V.Inc. v. GTE Sylvania,Inc., 433 U.S. 36,47 n.13 (1977).)
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() Id. at 56.

(<o) Chicago Board of Trade v. United States, 246 U.S. 231
(1918).
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(—) See, e.g., Richard A.Posner, The Next Step in the Antitrust
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De Facto Legality under the Rule of Reason, 60 ANTITRUST
L.J. 67,68 (1991), HERBERT HOVENKAMP, FEDERAL ANTI-
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TICE 438 (1994).
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Market Analysis in Vertical Nonprice Restraint Cases
— Courts of Appeals Decisions after Sylvania

Fumitoshi HOBARA *

Introduction
I. Supreme Court Decisions
1. Before Sylvania
2. The Sylvania Case
(1) Factual Background
(2) Opinion of the Court
(3) Analytical Framework of Sylvania
II. Lack of Support for the Balancing Test
1. Avoiding a Balancing Test
2. The Circuit Court’s Decision in the Sylvania Case
(1) Market Analysis
(2) Analysis of the Dicision
IIi. Market Power Screen Test
1. Theory of Screening with Market Share
(1) Definition of the Market Power Screen Test
(2) Substituting Market Share
(3) Purpose of the Test
2. Actual Affects of Decision Market Power
(1) Market Shares Which Do Not Constitute Market Power
(2) Market Shares Which Do Constitute Market Power
3. Market Analysis after Passing the Screen
(1) The Balancing Test
(2) Analysis of the GPD Case
(3) Proof of Anticompetitive Affects
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(4) Proof of Procompetitive Affects in Interbrand Competition
IV. Multi-factor Considering Analytical Framework
1. The 5th Circuit
(1) Framework of Market Analysis
(2) Comparison to Market Power Screen Test
(3) The 9 th Circuit
2. The Eiberger Case
(1) Factual Background and Opinion of the Court
(2) Analytical Framework
3, Future Developments

Conclusion

In Continental T.V., Inc. v. GTE Sylvania, Inc., the Supreme Court held that courts
should inquire into effects of vertical nonprice restraints on competition, i.e., perform a
market analysis, when deciding whether such restraints violate the Sherman Act
Section 1. In this case, the Court overruled the holding of United States v. Arnold
Schwinn & Co., which narrowly limited the application of market analysis to vertical
nonprice restraints under a formalistic standard not ground in economic reality, and
emphasized the importance of market analysis. Sylvania, however, apart from
discussing the necessity of market analysis, provided little information about how the
analysis should be conducted. Regarding methodology, it is necessary to turn to the
lower courts. This paper reviews what market analysis frameworks of vertical nonprice
restraints have been shaped in the circuit court of appeals after Sylvania. This paper will
examine twenty two decisions involving territorial restriction, customer restriction or
restriction on sales conditions which are included in vertical nonprice restraints.

Sylvania implicitly indicated that the market analysis of vertical nonprice restraints
meant balancing anticompetitive effects on intrabrand competition against procompetit-
ive effects on interbrand competition. However among the twenty two decisions after
the Court’s remand, there exists only one decision in which such a balancing test was
adopted. Many scholars recognize the difficulty of balancing intrabrand and interbrand
competition, and the courts of appeals have chosen to avoid such a balancing when

avoidance is possible. With only one case adopting this test, we can infer that its
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application faces an uphill battle.

In avoiding the balancing test, the circuit courts have adopted an analytical
framework where if interbrand competition exists in the relevant market, then the
courts deny that a given vertical nonprice restraint has any anticompetitive effect
without regard to the strength of the suppression of intrabrand competition. This
analytical framework is divided into two categories; the market power screen test and
the multi-factor analytical framework.

The market power screen test has been favored by many circuit courts. This test has
been adopted in the Fourth, Sixth, Seventh, Eighth and Eleventh Circuits. The market
power screen test makes it possible to circumvent balancing intrabrand and interbrand
competition, and to save litigants and the courts expense, because it simplifies market
analysis by limiting factors which should be considered in a threshold inquiry of market
share. In the screen test, courts do not examine whether there is interbrand competition,
but do examine whether a defendant has the power necessary to restrict interbrand
competition.

The multi-factor analytical framework, notwithstanding being based on footnote
nineteen of Sylvania, has been adopted by only two circuit courts, the second and fifth.
This analytical framework avoids balancing intrabrand and interbrand competition, but
is a complex one for it does not limit factors to be investigated to the existence of
interbrand competition.

Chronologically, the multi-factor analytical framework appeared first, but, after a
few years, decisions began to appear which used market power screen test. This
simplification of the market analysis was done in order to make the analysis more
suitable to an adversary proceeding. However, considering the Second Circuit’s
decision in Eiberger v. Sony Corp. of America, the adoption of the market power screen
test seems to be excessive simplification. The market power screen test could fail to
illuminate illegal anticompetitive vertical nonprice restraints.

These analytical frameworks used by the courts of appeal do not completely deny the
need to balance intrabrand and interbrand competition. The multi-factor analytical
framework does not reject such balancing when interbrand competition is restricted,
though there has not been a decision which described the market analysis in such a

case. The decisions applying the market power screen test explicitly show a balancing
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of intrabrand and interbrand competition when a defendant had market power.

From this review, it is clear that the market analysis of vertical nonprice restraints in
the courts of appeals is a work in progress and could stand improvement. Market
analysis in courts will continue to evolve as decisions are handed down. It is especially
worth noting whether the so-called Post-Chicago theory is increasingly influential and

facilitates lower courts in adapting the multi-factor analytical framework.
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