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THE HOKKAIDO LAW REVIEW

Vol. 52 No.1 (2001)
SUMMARY OF CONTENTS

State Liability and Principle of Non-Retroactive
Application of Law

Yasuhiro OKUDA *

The Second World War ended in 1945, while a chain of legal proceedings on
governmental liability has not stopped since 1952 when the Treaty of Peace with Japan
came into force. One may categorize these proceedings into three types. In the first
type many Japanese individuals demanded damages contending that the Japanese
government was liable for waiver of claims to damages and assets against foreign
states through agreements after the Second World War. In the second type many
Koreans and Taiwanese who had Japanese nationality as a result of the annexation of
Korea and Taiwan and who had worked in the Japanese army pointed out the fact that
they could not receive either old age pensions or disability pension. They claimed this
was discriminatory because the laws for these pensions required one to maintain
Japanese nationality and the plaintiffs had lost it automatically in 1952. In the third
type many individuals of various nationalities demanded damages for violations of the
law of warfare by the Japanese army during the Second World War, such as the
holocaust in Nanking, the experiments on human beings by Unit 731, the forced
prostitution of Chinese, Korean and Philippine women (so-called "comfort women"),
the forced labour of Chinese and Korean men, the ill treatment of England, American,

Australian, New Zealand and Dutch prisoners of war.

*Professor of Law, Hokkaido University

I Jbi:52(1-430)430



Vol.52 No.1 (2001) The Hokkaido Law Review

With regard to the cases of the third type, the acts of the Japanese army during the
Second World War may violate not only the law of nations but also domestic law of
the relevant states. Namely, the acts may constitute a tort because murder, rape,
abduction, confinement, assault and so on all occurred. Generally speaking, acts of war
do not constitute torts under domestic law if the acts were justified by the law of
warfare. This rule does not apply, however, regarding the acts of the Japanese army
that resulted in damage and injury to foreign civilians. Japanese law, however, had
adopted a state immunity doctrine (Kokka Mutédseki no Hori) at the time of the acts in
question. According to this doctrine the Japanese government cannot be liable for acta
jure imperii. Consequently, if Japanese law governs the acts of the Japanese army
during the Second World War and the state immunity doctrine covers these acts, the
rules of the Civil Code on tort liabilty are not applicable. This article is concerning a

question as to whether the state immunity doctrine is applicable to these acts.

In the case on Philippine comfort women, the Tokyo District Court answered
affirmatively on October 9, 1998 stating follows. Paragraph 6 of the supplementary
provisions of the State Liability Act of 1947 provides that the antecedent law shall
apply to damage arising from conduct committed before this Act came into force. At
the time of the Second World War, during which the alleged offenses were committed,
the state immunity doctrine was effective, so that with regard to acta jure imperii, the
Civil Code was not applicable and the Japanese government was not liable to pay
compensation. In other words, on the one hand, the administrative court dismissed the
actions for compensation against the government under Article 16 of the Administra-
tive Justice Act of 1890. On the other hand, the judicial court denied civil liability of
the government for acra jure imperii, but applied Article 715 of the Civil Code, under
which the government was liable as employer of the public servant, to acta jure
gestionis. The alleged offenses accompanied the acts of war of the Japanese army and
should be characterized as acts connected with acta jure imperii or as acts of a highly
public character. Therefore, the liability of the Japanese government to pay
compensation for the offenses shall be denied under the state immunity doctrine. The
Court expressed a similar opinion in a decision of September.22, 1999 on the case of

the holocaust in Nanking, the experiments on human beings by Unit 731, and the
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bombing of the non-military area of a Chinese city.

There are several points at issue concerning the applicablility of the state immunity
doctrine to the case of the war victims. First, one may doubt that all the acts of the
Japanese army during the Second World War were acta jure imperii. In a yet to be
reported decision of November 30, 2000, the Court of Appeals of Tokyo held in the
case of a Korean comfort woman as follows: From application mutatis mutandis of
Article 715, paragraph 2 of the Civil Code, one may conclude that as manager of
tortfeasors the Japanese government is liable for the unlawful acts of the employers of
the comfort women and the Japanese soldiers, because the government was a party to
the contracts with or a partner in business of the employers of the comfort women. The
same rule may apply in the case of forced labour where the Japanese government acted
as a party in the contract with or a partner in business of the Japanese companies which

confined the foreign civilians and forced them to work in Japan.

Second, it is helpful to consider the purpose and objective of the state immunity
doctrine. Boissonade, the French scholor who originally drafted the Japanese Civil
Code, provided that public and private administrations were liable for damges caused
by their servants or employees. Specially, his draft recognized state liability for all acts
of a public servant. However, the wording of his draft was altered by the drafting
committee of the Parliament, so that the final version of the Civil Code of 1890 was
silent about the state liability. According to the dominant doctrinal opinion and case
law, these circumstances justify that with regard to acta jure imperii the Civil Code is
not applicable and the Japanese government was not liable to pay compensation until

the enactment of the State Liability Act of 1947.

However, according to the preparatory work of the Parliamentary Drafting
Committee, the members did not consider that the Japanese government was not liable
simply because the acts of the public servant were acta jure imperii. They thought that
the people should submit to the state immunity doctrine since the state was to protect
the rights and property of the people by means of acta jure imperii. Thus the state

immunity doctrine should be excluded when there was no such relationship between
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the state and the people. As far as acta jure imperii is concerned, a public servant may
act abroad only to the extent that a foreign state agrees beforehand or the law of nations
authorizes it. This is true for the protection of ones own nationals and for the issuance
of the visa to foreigners by the consuls. However, no such protective relationship arose
between the Japanese army and the Chinese and Philippine victims. Simply the victims
met the offenses of the army violating the law of warfare. In this case, the application
of the state immunity doctrine does not conform with its purpose and objective. Thus,

the Japanese government should be liable for compensation under the Civil Code.

Third, one should consider the preparatory work of the Administrative Justice Act of
1890. There were several drafts of the Act which provided variously for the subject
matter jurisdiction of the administrative court. Some drafts provided that the
adminstrative court had jurisdiction over compensation for acta jure gestionis, while
others denied it or conferred it to the judicial court. With regard to acta jure imperii,
some drafts did not provide for jurisdiction over compensation, while others denied it
expressly. In any case, no draft recognized it expressly or conferred it to the judicial
courts. The final version of the Act provided that the administrative courts should not
accept the actions for compensation. This rule should be considered to deny
jurisdiction of the administrative court over compensation for all the acts of the
government. Where the judicial court is concerned, the Court Constitution Act of 1890
provided only that it had jurisdiction over "civil matters” and “criminal matters". From
these circumstances one may conclude that the Japanese legal system at that time
denied jurisdiction over compensation for acta jure imperii not only to the
administrative court but also to the judicial court, so that as a result the government
was not liable for compensation. Namely, the state immunity doctrine was of the nature

of a procedural rule.

After the Second World War the Administrative Justice Act and the administrative
court were abolished under Article 76, paragraph 2 of the Constitution and paragraph 2
of the supplementary provisions of the Court Act. Article 3, paragraph 1 of the Court
Act provides that the judicial court has jurisdiction over all legal disputes, which

includes, of course, actions for compensation for acta jure imperii against the
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government. As a result the state immunity doctrine should not apply to the actions
instituted after the Second World War. It is true that paragraph 6 of the supplementary
provisions of the State Liability Act provides for the principle of non-retroactive
application of lex posterior, but this provision applies to substative rules and not to
procedural rules. As a result, the judicial court has jurisdiction over the ongoing actions
of the war vicitims under the existing Court Act and shall apply the Civil Code to the
cases, because paragraph 6 of the supplementary provisions of the State Liability Act

forbids retroactive application.

Finally, even if the state immunity doctrine should be a substantive rule and
applicable also to the case where the government and foreign victims have no previous
legal relations, there is a question as to whether the result of the application of the state
immunity doctrine may be contrary to ordre public from the perspective of
intertemporal law. The principle of non-retroactive application is based on the policy
that we shall respect the legal relations already established between the parties.
Namely, the Japanese government should expect that it will not be liable for
compensation under the law in force at the time of the acts of its public servants, and
the victims shall forsee that they may not claim compensation under the law. This

policy is reasonable in most cases.

However, this is not true for the cases of the wrongs of the Japanese army during the
Second World War. On the one hand, the war victims continue to suffer the physical
and psychological pain even now sixty years after the offences of the Japanese army.
On the other hand, the Japanese government has enacted laws that give remedies to
Japanese ex-soldiers and families of deceased soldiers as well as victims of the atom
bomb. This discrimination in remedies gives further pain to the foreign victims. Thus,
it may be said that the wrongs of the Japanese government are not only of the past but
also the present. Furthermore, the acts of the Japanese army, such as the holocaust in
Nanking, the experiments on human beings by Unit 731, the forced prostitution of
Chinese, Korean and Philippine women and the forced labour of Chinese and Korean
men, were all clearly violations of humanitarian law that the Japanese government

ordered or did not try to prevent. Under all these circumstances the priciple of
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non-retroactive application of lex posterior should be excluded exceptionally, so that

the State Liability Act may apply to the cases of the war victims.

With regard to more questions of conflict of laws in the cases of war victims, see
Yasuhiro Okuda, "Law Applicable to Governmental Liability for Damages to Foreign
Individuals during Second World War: Questions of Private International Law in
Ongoing Legal Proceedings before Japanese Courts", in: Yearbook of Private

International Law, Vol .III, 2001 (forthcoming).
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