HOKKAIDO UNIVERSITY

Title 1RER & 2244 _E DOWEF DA
Author (s) WA, #4; YAMAMOTO, Tetsuo
Citation b XEZRE, 52(4), 1-T
Issue Date 2001-12-21
Doc URL https://hdl. handle.net/2115/15098
Type departmental bulletin paper
File Information 52(4) p1-71.pdf

Hokkaido University Collection of Scholarly and Academic Papers : HUSCAP




|||||||||||||

KR VKRHOER O R

]

(R

[RNR-- SN %= RS XY s =
&=

Jbik52(4-1)1019



AT SR}

EKEGHEREST U RRENRKEOMERS YR o REHOME (ERBKERIEY o EHHR ST RE I )
TAQIKEL T BEEGE VR ORI O RERER UA$0° 2-unwt” ST Gm S EEwEHOL v &
EHVERREE Y ORERERE LS Mo RVBIOERET | BEUBKEOMERY 0 5 VERC CHIE K
% 5 -eIRdo (multiple interests) QT KECmMERU O 3 WE{NESEKE (limited interest) 1%-» QO 38% BE 5 58da

ﬁ&LTﬁL%nfubocmiv&%Au\ﬂ b

SEECKoR ERUREH 0L CKER
EANIECIIRSS =2 -5 %ﬁé%@%f%&%& 4" 1) QoS IRE L A N BEEE T U IR ENT RO REL O S W
SRXTRULTOHEENERD R0 ROUEKEHVREHOEZECRYMB USSR RMm ISR 18~
oI S EERE TV Q0 LR S REIAMG L O 5 WHiH-S &z
MO VRER VS eIEEER VOV BE ¢ QRERIRORCR” HEVEN oRUVEFEEUV=SRY
£ 5220 mortgage A K-FREGIRIZ R ° mortgage {1 RoKAEN (mortgagee) RIS EREL O 5 v O RERLwEEIED
QI HEHVRIRERIE (mortgagor) =#RRITU T BEVCRERER LS00 KERMIRI©V B EFHE
U RO EE VL GHER VO RE RIS
WD HoKE #ﬂﬁﬁ%ﬁ:@@ﬂﬁm@@mﬁﬂmltthf\ MR L3 O VIR SIS B KE U ROV

i
)

SRUBNICCE NRCeOKTRCHEEYVES I Mo R U ETE RS e S BIRHVIIHOERSE
)
EOREKERERUKIVS 6®ﬁ$&ﬁkénfué #$42" morigage -0 IKGRBHRING 27 MEHNRREHSE

o TR AT BT (U SR GRGH Q EMEHP ) O <D R A5 U R 10 H) U048 10 R 7

Jeik52(4-2)1020



R0 & Ry Lot R o g

U0 S VECROEEN VS RI VRREEUR0E L 5 &0 TS W -pHRE L TR LD VK
HEEERUKLR DGOV En QENES W ER O EKERKEZ08v" KEHCERU O S v G- 5
O HHERER VP 0RE VK HOERECERMOER RO’ ONR OV B UER S8 S HeE-HIL e
B BERSEUSIERUOLIY IRSKORCEREAE I S G450

AR OROEREWHFEURP S LR O VB0 L oSSR Y 50w LRI OV 0~ mortga-
ge LU0 © TS & BEEIBG U A0 R ENTESI R M Q RIE L O 5 W EEK 0.0 QU D 1T HEEERY
KBEE RGN 1R U &é%«wﬁ%%&%ﬁ@%iatf%@%ﬁiLbh
r;ofﬁ@%#mﬁiétﬁ%énfuéoRjﬁ@tk%é&aﬁﬁﬁwﬁ@%
FERE S 1) Q4 SKEWEIREE O EZ Y O 5 v QHE Vo I v

18

A

+6 7
(o)
LB EKE RV O EIE UL U 0B RO HRUROVETHEYmMERY
V@ {uR o 7 RIS O 30 B HH AR BT s ERE R i e s U QI ©
)
(e~ s

%
DAILAR° SR U HAEIRORIEL 0 5 VO REDL T NI

i)

1
=
f)x
B
1_5
.3—-
5
&
l/‘)
3
8
H
75)
7%
8
n

W 5eQ°
g owfmﬁ@cbkﬁé:&ﬁﬁb%nfu%% RN
MR QAR L O 7 SO IR R e B éﬂfuéo:m%A Fi i
%@W@Kihﬂﬁ%%ﬁ IS EVEEFCINC
T KEEIRIEL QS HEEURER UGS
1t

SHMESREKONC UL HEBMIHL0 S obh— K480 &
TR EPEEE A QIRI T AE0° WOV RO KERIGEE

BP0 R MHAREEIREOSQ QT K07 RHUE

Jri%52(4-3)1021



T OV Q BEETHERMO O 0L RHEVER CERRHOQ {25107 W2\ DI HSE IR S 2 LR H

0

URmin v O © MEE ﬂﬁﬁ%ék%b%hé@##ﬁ%r&éo:@ﬁu\Mﬁﬁziwﬁ%%Ezﬁﬂﬁf o~
ok SNV AN NS %h%tﬁ%%ﬂé@%%@&%#tomf@%% 4@ )AL b\::fué%iéw\
S RUPH EHEEEKE S UM LRHOEKERERVE RN {RHOHMEGHERE ) O 5 WIRH T L EHT K BN
o&%énfu& g0 Q407 EEAH TS YR 1L 12 O (v BRI HT RS 0 T AU B o 1 ) AU R nQ HE RS0 T r@® BREE L 1840

& *

HHS LD O v 50 Q7 BRYWKR NS0 1) QIR IKH R IRH O EKE Lt Sl 10 1) U L 4850°
AUV KEBEIRIU QO SV mESCHRRORLUIRHOKERZHCEREREH UREP 0 VRE RS
o (HE io%:éoi:\awmﬁﬁ © IR B S M R D48 5 U BREHERIR A+ 0 253 © R0 I E U {950
#\%L<M&L¢5

(—~) ROBERT E. KEETON & ALAN I WIDISS, INSURANCE LAW 350 (1988); SPENCER L. KIMBALL, CASES AND
MATERIALS ON INSURANCE LAW 171 (1992); Edward Godfrey, Some Limited-Interest Problems, 15 L. & CONTEMP. PROB.
415 (1950).
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(~) John C. McCoid, Allocation of Loss and Property Insurance, 39 IND. L. J. 647, 648 et seq. (1964); Cecil G. King, Subrogation Under
Contracts Insuring Property, 30 TEX. LREV. 62, 71 (1951); 4 GEORGE E. PALMER, THE LAW OF RESTITUTION 35! (1978);
Notes, Subrogation of the Insurer to Collateral Rights of the Insured, 28 COLUM. L. REV. 202, 203 (1928).

{o0) KIS B E LN EIKEE (principle of indemnity) Lipl4~n@r) " BEQMEBIRY HEEHKES KR

(unjust enrichment) $48+° McCoid, supra note 1, at 649-650; William F. Young, Some "Windfall Coverages" in Property and
Liability Insurance, 60 COLUM. L. REV. 1063, 1067-1068 (1960); King, supra note 1, at 71; John G. Fleming, The Collateral Source
Rule and Contract Damages, 71 CAL. L. REV. 56, 72 (1983).
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v. Northern Assur. Co., 219 F.2d 409 (3d Cir. 1955). v € ~6+¢ 3R T8 SR IR Bl o R 1 L0 R EWR O v Se g w7
T BB SRS 4 5 U000 R 1 windfall R 80 SRR B S 0 148 re° MeCoid, supra note 1, at 649.

(o) Note, Liability of Conditional-Sales Vendee Who Assumed Risk of Loss Is Reduced by Proceeds of Vendor’s Fire Insurance, 72
HARV. L. REV. 1380 (1959); Notes, supra note 1, at 202; 1 JAMES J. WHITE & ROBERT S. SUMMERS, UNIFORM
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(=) Mortgage VK-@EHEHIRIZ L O 5 v CEERES #R1H e BE ( QS iEKw | BEURRL0-»S -3 Banks McDo-
well, Insurable Interest in Property Revisited, 17 CAPT. U. L. REV. 165, 185 (1988).

(=) John D. Ingram, Valuing an Insurable Interest in Property Where the Insured Is not the Sole Owner, 17 IDAHO L. REV. 523, 524-525
(1981); McDowell, supra note 4, at 170; McCoid, supra note 1, at 647; Edward Godfrey, Some Limited-Interest Problems, 15 L. &
CONTEMP. PROB. 415, 415-416 (1950).

() Stephen I. Langmaid, Some Recent Subrogation Problems in the Law of Suretyship and Insurance, 47 HARV. L. REV. 976, 987 et.
seq. (1934); King, supra note 1, at 76; 4 PALMER, supra note 1, at 368; Morton C. Campbell, Non-Consensual Suretyship, 45 YALE L.
J. 69 (1935); Notes, supra note 1, at 209; Fleming, supra note 2, at 56-57.

(o) BEQHS 4 O a2 r@ BNV O 137 N0 &0 T EER-V RN 0L N HW KRB0 U 5 o IREE R #200° Lang-
maid, supra note [, at 991-992. 447 WP OTE" FWIICCHERRIR QIR L™ R HER EEN 4 o-0 R RN EIE O
AL R R B EE O BERI LR O VT o R UL E 00 5 QR0 )R8 EDWIN W. PATTERSON, ES-
SENTIALS OF INSURANCE LAW 151 (2d ed. 1957); 4 PALMER, supra note 1, at 348. 4050 " REIS KRNI L Q=R
ROBHVARCHRUSS EEV WO A ST V.02 W 5 4% 5° McCoid, supra note 1, at 652.
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(=) Roger A. Bixby, The Vendor-Vendee Problem: How Do We Slice the Insurance Pie? 19 FORUM 112, 118 (1983); Banks McDowell,
Insurable Interest in Property Revisited, 17 CAPT U. L. REV. 165, 168 (1988); John D. Ingram, Valuing an Insurable Interest in
Property Where the Insured Is not the Sole Owner, 17 IDAHO L. REV. 523, 528 (1981).

(en) McDowell, supra note 2, at 169; Ingram, supra note 2, at 528.

(=) 4 GEORGE E. PALMER, THE LAW OF RESTITUTION 346 (1978); Bixby, supra note 2, at 118. mortgage {2 Q0 S &N~ X1
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(0) i —m—a - RA-AURPRRFT VOV HEEN U IS U O BEEIERWRIQ e VT BEREROw N -
{2 R TTE 400 5 Q200104 480° McDowell, supra note 2, at 172 et. seq; Notes, The Double Wnoo<oQ in Indemnity
Insurance, 35 S. C. L. REV. 501, 502 (1962). 425207 i fd —m—a » 2 — 2 18:0% D0 KR WIS L U ES 0 r )
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Ingram, supra note 2, at 531-532.

EHERENQ KEHIEHWREL” R OKERCLZEHWRCORHIUELTYXKIINNN - 2 — 2 QDO R0 U948
Q% (Ingram, id, at 534; Allen P. Fineberg, Risk of Loss in Executory Contracts for the Sale of Real Property, 14 COLUM. J. L. &
SOC. PROBS. 453, 480 (1979). 1| o — M — & - 2 — 2B LHEWS 5 )7 DSV AU-2FRV T | MU BN Qw6 sEinE
s 2 UCR S B

(0) WInIHEG" BUuRKMENE°

(c~) Ingram, supra note 2, at 534, 536; Bixby, supra note 2, at 123. 464" INHIEES IR AE N0 UL L 187 FEES G I HIE Q
S C ERWEKE UK o8 REENUREUREEHRS O W2EERE B ML U805 AR
+)A-24810° Emlin McClain, Insurance of Limited Interests Against Fire, 11 HARV. L. REV. 512, 518 (1898).

{o) Ingram, supra note 2, at 534, 536; Bixby, supra note 2, at 123. Paramount Fire Ins. Co. v. Aetna Cas. & Surety Co., 353 S.W.2d 841
(Tex. 1962).

(o>) McDowell, supra note 2, at 172. » ) @ BB EHRAIE LRI C ERR S IHEGE KRV {WER U400 i 0 v B8
SHEEAUAEK L RIS SV O VERIER Q4o vR0e° IHIICKRS “4 SR I O S V402§ 48
AT o

(S) " McDowell HEIKER IV R STIE Y equitable conversion @ HE RKEUL Y 30 QLR MO
L GRS B -9 € 304+ McDowell, supra note 2, at 172 iz HQ MBI CITH O BEL O S v 27 e D&%
B UBIRHVEHS VA R EETEA QR UL O S VEH QI RQ11-08 27 QeI BN -0 R 1B7
EEMEL O S QEER I m U B EEERR CLEERNHE 0 RV R O FEB - 5

(3) DYXOADIN - 2—2URPOROBREVON HKENREEHESAS SBWOMN R8I 0L EEpY
windfall %40 V4 @9 8 %48 0° ROBERT E. KEETON & ALAN 1. WIDISS, INSURANCE LAW 352 (1988).
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(K) McCoid, supra note 1, at 669-670; F. Carlton King, UCC Section 2-510 - A Rule Without Reason, 77 COM. L. J., 272, 277 (1977).
See also, Fischer, supra note 13, at 48.

(=) UCC§2-510. IJAMES J. WHITE & ROBERT S. SUMMERS, UNIFORM COMMERCIAL CODE 261 et. seq. (4th ed. 1995). 35
ol - R LR EEEH O EREEEK (HI3H ' RRIRYE)” SHERE - EEERECERNPOI (mKrE{E
HOIRRKEE)°

() oimie L @E@E R 00 VLT URBEEEY VYRV L 0D00 SERVER W 50 REEUKENE)
AN B R iy AU R B E UL b 5 00° King, supra note 20, at 277; Note, Risk of Losses in Commercial Transactions: Efficiency
Thrown into the Breach, 65 VA. L. REV. 557 (1979); A Task Force of the A.B.A. Subcommittee on General Provisions, Sales, Bulk
Transfers, and Documents of Title, Committee on the Uniform Commercial Code, An Appraisal of the March 1, 1990, Preliminary
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&3) Ingram, supra note 1, at 533, 537; McCoid, supra note 1, at 655; Notes, supra note 3, at 209. 252" RKIEH BB See also 1
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k=S m (] R<EE)” B<80 ] fed{Pme 3 COUCH, id, §42:63 at 79-80. D& " LHPMFEIRUBIRHOKEN U O S vy
WRIR 3 5 TR 2460° Lloyd v. Foremost Ins. Co., 478 So.2d 1152 (D.C.Fla. 1985); Smith v. Hardware Dealers Mut. Fire Ins. Co.,
4= 33 N.W.2d 206 (Wis. 1948).

(o) KHEL - el L0 eRT#EoRE | BV Rk | RK1E)°

(=+) Harry W. Vanneman, Risk of Loss, in Equity, Between the Date of Contract to Sell Estate And Transfer of Title, 8 MINN. L. REV.
127, 128 (1923). ¥ H - 288 |4< | m°

() 3 COUCH, supra note 2, §42:62 at 73; Vanneman, supra note 4, at 137; Robert B. Holland, Risk of Loss And Insurance in Contracts
For the Sale of Real Estste, 5 TEX. L. REV. 249, 258 (1927); Roger A. Bixby, The Vendor-Vendee Problem: How Do We Slice The
I[nsurance Pie? 19 Forum 112, 115 (1983). Board of Trustees of First Congregational Church v. Cream City Mut. Ins. Co., 96 N.W.2d
690 (Minn. 1959); Milwaukee Mechanics Ins. Co. v. Maples, 66 So0.2d 159 (Ala.App. 1953) cert. d. 66 So0.2d 173 (Ala. 1953) (43407
HNROOFEXKBERENCLHESKIE OV 5 0° MHOREUL O SVEFE OV S85)°

EHREHE UIRBEEH LHEN S LR V-2 EH O REWHIER IO ORQ° EHS A —T—a - Q-2 R0
BB 1) K48 0° Springfield Fire & Marine Ins. Co. v. Boswell, 167 So.2d 780 (Fla.App. 1964); Tiemann v. Citizens’ Ins.
Co., 78 N.Y.S. 620 (App.Div. 1902).
JRH S EEWITHWRIR W 22 QD" Tauriello v. Aetna Ins. Co., 82 A.2d 226 (N.J.Super. 1951). IHu | IKHO = ="

RIXZHENOHO O 2 v XX RULHBHFHES £ — X 48re°

(©) IR R MBNRE L RV EY” #iReRE 0 UERRE R LEHRUWEND QLR RELEIRREVL @D
0% 1) oy IRGT L T HOR BB I TER 0 20U S o IBIRTERIT DG SR SR U PHRUHBKREQ S omt
BIRH O BEEKEEBRIL OR W 5 10° 3 COUCH, supra note 2, §42: 63 at 76-78.

(e~) Vanneman, supra note 4, at 128, 135; Holland, supra note 5, at 258. KH - 284Hoo | 4] IK° D&~ | 41— 1 K S Im g Es:e

(o) 4 GEORGE E. PALMER, THE LAW OF RESTITUTION 346 (1978); Bixby, supra note 5, at 115. + ) ©0i{~ mortgage Q $#2¥g-v
O IR S Rasvue v 5 +0° Hendricks v. M.C.I, Inc., 448 N.W.2d 289 (Wis.App. 1989); First National Bank v. Boston Ins. Co.,
160 N.E.2d 802 (111. 1959).
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PHEEFEENOREKERTEOILRRIRQME O LFEEVOW” Koppinger v. Implement Dealers Mut. Ins. Co., 122 N.W.2d 134
(N.D. 1963). BHIER ) IR - Ril=2 " MEEES | EVH-20 vl BEHEROO 0% 2 80 ZHRE |
EV - 2 QEREWMFEIWRE LU Z 1L vendor's lien HRICOK WY S00%R7 JRH 1S lien © Hi (v RIEKERHW-2 O VRIS
S 5e% LD I ¢ € deed @RI RO IEHIC b — K {480°

6407 IR B R R R R B E K EWEE O WSRO U B EKEN O IHELHB U ORLQQU-2 L L R0E FES
N D0 o4 5 0 a8 re° 4 PALMER, id, at 349.

(o>) 3 COUCH, supra note 2, §42: 62 at 73, §42: 65; Simpson, supra note 2, at 760; Vanneman, supra note 4, at 137; Holland, supra note 5,
at 258.

(2) 5 COUCH ON INSURANCE §68: 4 at 7 (3d ed. 1996). 550" #IEKER [ = X © K@M HISHn 1 38 12 r0 D4R 0 B SK T2
SEE]| Mo XKE=208 | =HEKRE - NEKERNNEREE - HuEE oK (mXE” | R<KE)°

(=) 5 COUCH, supra note 10, §68: 4 at 7.

(23) Id. §68:4 at7.

() EEEE SN E S W 5 0% KL Q0 0 EIE (risk of loss) € BT T MK 1L 4072 v0 4l - T B 44 10°
P ASRQa07 HKHP B EEEROER RO KO RELIRHREHWEEC RV R EERVAS” RHSERY
QIR B REOIERM U EH 5 ° EEEEI OV UV EHERCER Vs IRHOEBROEESIROHH U4
SRR K - BEHGEDR | felims -

(=) 5 COUCH, supra note 10, §68: 5 at 9; ROBERT E. KEETON & ALAN I. WIDISS, INSURANCE LAW 324 (1988); ROBERT H.
JERRY, UNDERSTANDING INSURANCE LAW 325 (2d ed. 1996); Vanneman, supra note 4, at 138; Notes, Subrogation of the
Insurer to Collateral Rights of the Insured, 28 COLUM. L. REV. 202, 205 (1928).

(2) Equitable conversion Q Bi{E¥t specific performance Q #842 VI E O\ 5 +° Specific performance ‘& [F IR QI 4480
SOHH G S0 © R LW IRIE B w0s@ S BT A6 00 BRI L © 8 BT $REH (] © #im 0 X0 4 r@® Vanneman, supra note 4, at
133; Holland, supra note 5, at 250; JOHN E. CRIBBET & CORWIN W. JOHNSON, PRINCIPLES OF THE LAW OF PROPERTY 191
n.18 (3d ed. 1989). D42% O W™ specific performance %o 32§48 »Q BRT 1L T HMAHH 8 BRIKY U 24 sQEERR -2 QO 1) U8 50 4

— S
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() Edward S. Godfrey, Some Limited-Interest Problems, 15 L. & CONTEMP. PROB. 415, 420 (1950).

(=) KEETON & WIDISS, supra note 14, at 325 n.9; Bixby, supra note 5, at 120. ») Q! Q 5 W B #E{E-0+80° 4 PALMER, supra
note 8, at 352 et seq. HHEE L O MEEHH QENKEWRIL R FERAD " Davis v. Skinner, 474 So0.2d 1136 (Ala.App. 1985); National
Security Fire & Cas. Co. v. Miller, 394 So.2d 31 (Ala.App. 1980) cert. d. Ex parte National Sec. Fire & Cas. Co., 394 So0.2d 33 (Ala.
1981); Ins. Co. of North America v. Alberstadt, 119 A.2d 83 (Pa. 1956); Dubin Paper Co. v. Insurance Co of North America, 63 A.2d 85
(Pa. 1949); Cheatwood v. De Los Santos, 561 S.W.2d 273 (Tex.App. 1978); Berlier v. George, 607 P.2d 1152 (N.M. 1980); Chaplin v.
North American Acceptance Corp, 544 P.2d 682 (Ariz.App. 1976).

(%) 1IBHOKEH UL P I -H S WEWHIHN DU =X — K~ A& - &~ X%k Rayner v. Preston, (1881) 18 Ch. D. 1 4§
=7 WO HWEENQ Y HEWRIQ JTRE R Castellain v. Preston, (1883) 11 Q. B. D. 380 fvs&+e° WILLIAM R. VANCE,
HANDBOOK ON THE LAW OF INSURANCE 777 et. seq. (3d ed. 1951). {Xi#% . 2@ HSVHOKI " HH - EEBH—~ENIK
" ERRENE WEE (A1 oRHURSTREKECMEC A | KEKEHNORERER | 1 1”-K (| #:2” 1 R
RE® 9507 vH X OB HERIEHO KU BK+HRILE O Laid O’ i - EPHHIKS-°

(2) Alabama Farm Bureau Mut. Ins. Service v. Nixon, 105 So.2d 643 (Ala. 1958); Davis v. Skinner, 474 So.2d 1136 (Ala.App. 1985);
Gilles v. Sprout, 196 N.W.2d 612 (Minn. 1972); Berlier v. George, 607 P.2d 1152 (N.M. 1980). JERRY, supra note 14, at 325.

(K) Alabama Farm Bureau Mut. Ins. Co. v. Meyers, 516 So0.2d 661 (Ala.Civ.App. 1987); Alabama Farm Bureau Mut. Ins. Service v.
Nixon, 105 So.2d 643 (Ala. 1958); Walker v. General Ins. Co., 107 S.E.2d 836 (Ga. 1959); Wohlt v. Farmers’ Home Hail, Tornado &
Cyclone Ins. Co., 238 N.W. 809 (Wis. 1931) (L0007 ERHHEEesiEia B8 5)°

B © B KA L o nQ BR R HHE A0 RE-Q 420 § 20D ” Wilson v. Fireman’s Ins. Co., 269 N.W.2d 170 (Mich. 1978); Acree v.
Hanover Ins. Co., 561 F.2d 216 (10th Cir. 1977) ({020" HKEHuTS MRHE v KHWRIQ W 8o KR BRI H S E v &
EHURPOERRHL/R/ S0° ONR 0V TARREUINHC K& ( QEECIER RN OR V-2 EER TR
$g354% 5 ); Dubin Paper Co. v. Insurance Co of North America, 63 A.2d 85 (Pa. 1949).

(R) EHEERLMRLOKRSINE 0NV IHTHRH UL R O W EREHEEMEWIER e ) U LS8R° 1) QL Oat” I
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S¥MIEHS IR IRH QMBI KEE VS0 R 07 1) Q-0 KETINH S UIEWRIQ 0 LB 2 U090 C R48re° Wil-
liam F. Young, Some "Windfall Coverages" in Property And Liability Insurance, 60 COLUM. L. REV. 1063, 1067 (1960). - O sj-2"
TEAER LPUEWKIA e R B8 5°

(X)) HTBOREAHORT G EIE D LRHRITH U O W IR © Ml £ 10-0 Q7 24wl 0 LI H & IH &

OEEWHEMEQC BImRK R -2 Q7 I REEWHEME S IR C E RV L specific  performance w28V 5
e S IREE MR IR v € -0 § 4 7 ERENTR M L B4 100 © B 45 5 U Q JIIE S 46+0° John D. Ingram, Valuing

an Insurable Interest in Property Where the Insured Is not the Sole Owner, 17 IDAHO L. REV. 523, 529 (1981). {¥i% - S£¥FHS.VH
| I See also, 4 PALMER, supra note 8, at 348.

A IRHE SR ORMHUEEHEPRIEC VM UEHEEREHCLHRT (VREROE) &5 O NEICw
#LQ4Ip QW Davis v. Skinner, 474 So.2d 1136 (Ala.App. 1985); Reed v. Foulks, 675 S.W.2d 695 (Mo.App. 1984); Skelly Oil
Co. v. Ashmore, 365 S.W.2d 582 (Mo. 1963); Cheatwood v. De Los Santos, 561 S.W.2d 273 (Tex.App. 1978); Berlier v. George, 607
P.2d 1152 (N.M. 1980); Chapline v. North American Acceptance Corp., 544 P.2d 682 (Ariz.App. 1976); Gilles v. Sprout, 196 N.-W.2d
612 (Minn. 1972); @R H L &V IRIEE R KRR K L8P IHREKEY Q rn BTSN D 4-p © D7 Standard Ol
Co. v. Dye, 20 S.W.2d 946 (Mo.App. 1929); Brady v. Welsh, 204 N.W. 235 (lowa 1925); Gard v. Razanskas, 85 N.W.2d 612 (Iowa
1957); B H S fE{WIRIEa 2 2 »0 § A D\ Raplee v. Piper, 164 N.Y.S.2d 732 (Ct.App. 1957).

B VYR - BRERNOET Q BERE YT O U EKEHE PRI Q sy L ERE T D0 Q00" Wilson v. Fireman’s Ins. Co.,
269 N.W.2d 170 (Mich. 1978) (3052 EEH LTI WER Q MElvE 0 -0 Q) : O GHN Rl L BE TR O
QA" Indiana Lumbermens Mut. Ins. Co. v. Metro Material Marketing, 646 S.W.2d 547 (Tex.App. 1982); William Skinner &
Sons Shipbuilding & Dry-Dock Co. v. Houghton, 48 A. 85 (Md.App. 1900).

RHUKSREQEHY ORHM - MHEL HERENCBER L O eiihes IRHERKEHER 1,0 U Na-
tional Security Fire & Cas. Co. v. Miller, 394 So0.2d 31 (Ala.App. 1980) cert. d. Exparte National Sec. Fire & Cas. Co., 394 So.2d 33
(Ala. 1981) (SMRIIKHRIBHVEEITOE L2 Q48 O ) OIRIBEZENFIE L IRHGEREGEIER SN2 (K&
BEHRCINHOLRIQ Y BERWIIQ X WHE L L-28) W Ins. Co. of North America v. Alberstadt, 119 A.2d 83
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= (Pa. 1956) (Eijeizm{” Im-H M E&inwis v 5 @) ; Vogel v. Northern Assurance Co., 219 F.2d 409 (3rd Cir. 1955) (E
RERL RHT @M C RE TRV H U I RIRH C & VI © BENEEL -2 6).

W&ot Alabama Farm Bureau Mut. Ins. Co. v. Nixon, 105 So0.2d 643 (Ala. 1958); Dubin Paper Co. v. Ins. Co. of North
America, 63 A.2d 85 (Pa. 1949); Miller v. National Union Fire Ins. Co., 386 S.W.2d 668 (Mo.App. 1965); Gunsch v. Gunsch, 71
N.W.2d 623 (N.D. 1955).

([) VEQC 43I 550 4 HIE G 5 U-DR Q0% BEHENEW IR DL TR D" Birmingham Fire & Cas. Co. v.
Lewis, 133 So.2d 876 (Ala. 1961). RER 5 V" EHRXEEH LD S L8 — KL MR IRHVEREImN I LUEBE

PR FIET mortgage HruRE O LYY KERE T property #wREA -0 © T REKENCREN R
rO-P S K48 1e-U D IV B © UK K 4U°

9507 I AHENIER KI{E O 42-9 © U D W Hlealys 50 .0\ Brownell v. Board of Education of Inside Tax Dist., 146 N.E. 630
(NY. 1925). 23207 KETe | BBV O WIKHSPERKIE AW 290%™ kv v RIKTERTE © ol L~ <= JRH
RUEETR OV L U0 fi8+¢° VANCE, supra note 18, at 778 n.8.

(X)) VANCE, supra note 18, at 777; Bixby, supra note 5, at 127; Emeric Fischer, The Rule of Insurable Interest and the Principle of
Indemnity: Are They Measures of Damages in Property Insurance? 56 IND. L. J. 445, 471,487 (1981); 3A ARTHUR L. CORBIN,
CORBIN ON CONTRACTS §670 at 201 (1960). Young 73~ #1130 QEEC UL SEE U0 ) IR B Lo ImHS N
EWRER OV PIRH S IBHIY RECRER MU S 541 (ZHIEEENMBER V)" mEERPR - {h—
e QE R0 50 KB RHRI & — X IR H0RIE S U0 Q BREEWIE U4 R R 5 4@ Young, supra note 21, at 1067.
-y OV HGRES Young QERITIIOEKE S EKEEL O 2 4] {40EE° w647 Keeton & Widiss 121) Q@ o LB O -04R
U2 K-EED S S Uit E UiR Ot 5 50° KEETON & WIDISS, supra note 14, at 325. Contra. Holland, supra note 5, at 256.

(3) +)S 2 — 11 equitable conversion Q BI{E#4'0 S \v 2 +¢° 7 SAMUEL WILLISTON, WILLISTON ON CONTRACTS §929
(3d ed. 1963); Vanneman, supra note 4, at 127-128; ROGER A. CUNNINGHAM, WILLIAM B. STOEBUCK & DALE A.
WHITMAN, THE LAW OF PROPERTY 703 (1984). {ki#% - EEMHSVERIK’ JRKIAXCEPETH R — 2V 387 #imad
U RS PEIE R S P R — P NN - 2~ 2%4600° w4!” Uniform Vendor and Purchaser Risk Act & +mm

1R
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ERC M HEE S LD o U R IR R EE T e 1) U L v Q" +).2 18 Uniform Land Transactions Act
SPEREENUR W 5 :¢° Uniform Vendor And Purchaser Risk Act §1, Uniform Land Transactions Act §2-406. Allen P. Fineberg, Risk of
Loss in Executory Contracts for the Sale of Real Property, 14 COLUM. J. L. & SOC. PROBS. 453, 456 et seq. (1979); Bixby, supra note
5, at 112 et seq; KEETON & WIDISS, supra note 14, at 321 et seq. ¥H - £ Hon| |11 | K" LiRE - PEEECERN)
PO (DREEED | RR]FE) $E - BEd—~ | ORI°
3507 RRERE R OMHEETE VR — 2 Q- VR E LRH R EEE R0 R0 I S&mE

2 — 2 ¥t equitable conversion U0 5\ 50 Q v  equitable conversion ‘-]z 5% T w4 L T I G R T e vQ 1 ) A2 48 5 °
Q4" specific performance & au4s 5 IR<40HE L T8 4EH R BE W IR @° 3A CORBIN, supra note 24, §667 at 195. equitable
conversion 4 specific performance @ BREE L QO 5\ 4H O f5EEe

(&) 7 WILLISTON, supra note 25, §942; 3A CORBIN, supra note 24, §667 at 194; CUNNINGHAM, STOEBUCK & WHITMAN, supra
note 25, at 704.

(&) Fineberg, supra note 25, at 464; 3A CORBIN, supra note 24, §669. CUNNINGHAM, STOEBUCK & WHITMAN, supra note 25, at
70472" equitable conversion !+ sQ{IEERIID\ {8~ U2 B Q earnest money contract ' QO 5 v S HRET (U 48 8@ AU 4o vQ°

(XR) Fineberg, supra note 25, at 477, 481; Bixby, supra note 5, at 122; Young, supra note 21, at 1072. £358° SEIQIEEVONRERUQNS
M I HRATE O S8 5 HE Y Q IBHI L O AU L RIEN R R 0T HIE O S g% S I R R R e e R R R
8243 5 VS IBE-248:° Young, id, at 1067; John C. McCoid, Allocation of Loss And Property Insurance, 39 IND. L. J. 647, 656
(1964). TV REW NN QR BFOR B SR NI L IBHK S IR 0 1)V Q FEEU-L OFR0-0
Q-4 Stephen 1. Langmaid, Some Recent Subrogation Problems in the Law of Suretyship And Insurance, 47 HARV. L. REV.
976, 993 (1934); Cecil G. King, Subrogation Under Contracts Insuring Property, 30 TEX. L. REV. 62, 77-78 (1951); Vanneman, supra
note 4 at 138; Notes, supra note 14, at 205.

() Jerry BEEERCEHVEERECEHR | #0544 5000 Bl 400 4~e° JERRY, supra note 14, at 322 et seq.

(RK) Bixby, supra note 5, at 127-128; Young, supra note 21, at 1070 n.29. m) 2 U OV HREREEF UKE Y Blfro ) 5 odBm
S BEav-p O I H R WRIR O R o SIH U B EIIER IR O R0 00T MR S S BEGHUE S MK S
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R XIR ¢ suau4~r@°® JERRY, supra note 14, at 326.

(=) VANCE, supra note 18, at 780-781; Simpson, supra note 2, at 765. +J QL Q" Qo LY LR 50° HiEDT
HRO R XK property T REEWOMERY R OREREH -2 Q80 & 0" IRHEKRK
ERETHREHEI RS EEE R O LEE S CHBRE U OER @)V LL0RT DR law Qe o-0" H
AVvIR YU Lo | B<OME L HGT BRU LT EER S QK WHER e 6 4860° Enilil BRETCEM
MR VIR O R 5 00° #8407 IRIERR QIS 6 1) W EE QB HN R E 0 ) VB ALV U0 | BLE O
R ASIRA4S windfall 4810° BREREHMVIRDO DK AU T ECRIE-2 v RENTERWRKONEH L Q 5 v EEE
PR QA0 R O EREHR R INEH v@ 1) A3 TR O LI TR K B L I A e ¢ AR S 48 5 °

Q) O BIERSTECMBEME 4§ O 42° VANCE, supra note 18, at 834; Simpson, supra note 2, at 763.

(53) Simpson, supra note 2, at 763.

26407 ERER#L I moral hazard clauses 2 5 Q202 Q%8S KEREIRIK-V SRk " unconditional and sole owner
oI 00° RO | RENH L] A — 1 — S XHEERELELOERUINER P2 E0RSRVE
FHO B RS0 -0 RER L o ST U R R R R U@ U B B O0%R 0 42° KEETON & WIDISS, supra
note 14, at 328; Simpson, id, at 761. {Ki# - EEHGE < | oK™ HH - BEH—EE IE® %427 IR0 RHF LA
SD{IENE-D" MR T ERERA T A O W KRG O v S 0-p 0 000 I - RIS T IKC

(&) OLIN L. BROWDER, ROGER A. CUNNINGHAM, GRANT S. NELSON, WILLIAM B. STOEBUCK & DALE A. WHITMAN,
BASIC PROPERTY LAW 984 (5th ed. 1989).
(¥3) 4 PALMER, supra note 8, at 350-351; EDWARD H. RABIN & ROBERTA ROSENTHAL KWALL, FUNDAMENTALS OF
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MODERN REAL PROPERTY LAW 1039 (3d ed. 1992); CUNNINGHAM, STOEBUCK & WHITMAN, supra note 25, at 707-708. §i2
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(8) 4 PALMER, supra note 8, at 353-355. Palmer 3 {EHWIMH S ERIRIT UL+ I L QO S 1 RB-00-9 0B % specific
performance Q $#FawHE O 1) VWU QO BHNUEMNG-& O LQL vOmBwHENY | I 3 euRFEe° 4
PALMER, id, at 356. See also, Fischer, supra note 24, at 458.

(&) Robert L. Flores, A Comparison of the Rules and Rationales for Allocating Risks Arising in Realty Sales Using Executory Sale
Contracts and Escrows, 59 MO. L. REV. 307 (1994).

(&) Davis v. Skinner, 474 So.2d 1136 (Ala.Civ.App. 1985); Alabama Farm Bureau Mut. Ins. Service v. Nixon, 105 So.2d 643 (Ala.
1958); Cheatwood v. De Los Santos, 561 S.W.2d 273 (Tex.App. 1978); Gunsch v. Gunsch, 71 N.W.2d 623 (N.D. 1955).

SRCIEB RIS LR RERKEHIBIKKE Y B~ Q- -2\ 13” National Security Fire and Cas. Co. v. Miller,

394 So.2d 31 (Ala.Civ.App. 1980) cert. d. Ex parte National Sec. Fire & Cas. Co., 394 So.2d 33 (Ala. 1981) (JREERKEZIEIEROR |
# ] O+ mQE); Berlier v. George, 607 P.2d 1152 (N.M. 1980) (JRIRXRERE&OR | E3- RO H); Cheatwood v. De
Los Santos, 561 S.W.2d 273 (Tex.Civ.App. 1978) (JEIKAREELOR | D MmO HEFWVIMHETE OV 5 0%”
FmH S QRN B S U0 510)° 107 S HOBFHEEY O -200-0-0 BRI R EERTRECHZE O R
oQTEEICAQ O 0 JauaiiEE Oy S48 5 B E -9 Q -049:¢° Note, Liability of Conditional-Sales Vendee Who Assumed Risk
of Loss Is Reduced by Proceeds of Vendor’s Fire Insurance, 72 HARV. L. REV. 1308, 1318 (1959).

() Raplee v. Piper, 164 N.Y.S.2d 732 (Ct.App. 1957) v " nER QB CHH I Om” HEE VOV IIMHMEWRONSR §
AR T 4o 0 U TR iR v 500 R BEFIRIE O 200 S o FHE L X iEwRIR v 5 w0° Gilles v. Sprout, 196 N.W.2d
612 (Minn. 1972) o183 K CHBECIHNENMLONS BROBEHCHLOUOHE4oRROH-RBR U Lo
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() Paramount Fire Ins. C. v. Aetana Cas. & Surety Co., 353 S.W.2d 841 (Tex. 1962). ¥ imH O HE U o BHIE LBV RE
USRI L 60° ENEXRCREUULBHOIKEWHEL CFELECR Z-0FEY LS -0inH © ME L B IRHIE
LI SR 4600 i - BRI S DY) IKRES REQEK IMHRER S EEHWELE 0 ) VRILe-28 N
4" Dubin Paper Co. v. Ins. Co. of North America, 63 A.2d 85 (Pa. 1949); Vogel v. Northern Assur. Co., 219 F.2d 409 (3d Cir.
1955). #2H Q I E VimH S KE Y S IRV 0-» VD" Ins. Co. of North America v. Alberstadt, 119 A.2d 83 (Pa. 1956);
Mut. Benefit Ins. Co. v. Goschenhoppen Mut. Ins. Co., 572 A.2d 1275 (Pa. Super. 1990).

() 419 F.Supp. 723 (D.C.S.C. 1974), aff’d sub nom. State Farm Fire & Cas. Co. v. First Provident Corp., 538 F.2d 1043(4th Cir. 1976).

() 465 S.W.2d 906 (Ark. 1971).

(2) Bixby, supra note 5, at 120.

(Z) Long v. Keller, 163 Cal. Rptr 532 (Cal.App. 1980). >+ &< UMMIEE S HE - SRV O S U%7 +) QImREnE L <
UHE - BIRWECRTN AT ANRIPAN ORI RS HEHNSRT DT AWIEEH L 2 | OO0 eRER 5V
RO HKEHOR HE - #IRMRIELEE OV 5% escrow QEMCO VY OR UMK XX HEINC wndmdz o
50RO X EE L B OV L URT RKHEE S SO Q05 U IRITEKR T < L BRI RS O
T RTNT N DR R HEE I Z 0 5S8R O 4 S EENL OBEWE | ORI R SR X
LU REHO LB specific performance 4R Wi FaTE KEEWHBIRV L5 KEAH
CLGHRMBIA ¢ © windfall a9 RN MBETER S KERPLIEED HEEWR O Y500 L80&07
windfall 7343 5 0OV 224 RMKIR O w°

WD OTHRUBE L QRERSR® M Wap Vo @ETRUL QS RN s 0 NERE | # (Uniform Ven-
dor and Purchaser Risk Act) WSSO0 XY HT IR U6 O &0 VIR ROV 500 PEIEITIT
HULLRV O 5000 SUR O PEEERCKERUHIERE USO8 L 8- X e (KLU BEUS W S0P
RS S Qo2 5° RABIN & KWALL, supra note 35, at 1041)° ZEHIREMIHU O 5 W BFIICEERRVEER O
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See KEETON & WIDISS, supra note 14, at 325.
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§9507 I S HXERKI T s~ I QXEWRIL OB S | QW JEHU EKEERAHY 0210 20 Vvt
O FE~4810° Fellmer v. Gruber, 261 N.W.2d 173 (fowa 1978) 4" S L U R IERIGE D 0 210 0 s WO )UKk O
o IRHDBINHOEEO LA UEER U B OV S LYW RHUNMRELIRVUKEH Y R RIRHO #EwRIQU°

(R) HHEm)IX Q o8 LI QUXYHWRIQ TR OV Berlier v. George, 607 P.2d 1152 (N.M. 1980); Gunsch v. Gunsch, 71

N.W.2d 623 (N.D. 1955).

) Flath v. Bauman, 722 S.W.2d 125 (Mo.App. 1986). Contract for deed w232V UIMHER " MR mB®” < 2 Ky
S0 RER S CRE O KR 0T LIz O URUEKE L 6 S IEHIwE O 0° JREKD T D= 2 L4650
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(%) Fineberg, supra note 25, at 485. Skelly Oil Co. v. Ashmore, 365 N.W.2d 582 (Mo. 1963) ‘28 0LV 505" ) QFK

B EPEKERBIRHLE UL e RHCEKE U O L v SIS IKIEWRIQ 9 € € -0 v48:0° WD IS
W40 RO KEWVIRIMEHwoF i 5 iR H © IREWIER IR O UFER O Westfall v. American States Ins. Co., 334
N.E.2d 523 (Ohio App. 1974).

(%) Fineberg, supra note 25, at 485-487. K-ATTHQ BUR O +) Q0 ERAI LI H € X TEWRIE 0 € B IR 48 10 U4 @
2Q D" 4 PALMER, supra note 8, at 355. -9 0 U-9” Palmer 8 &I @ Q T U DIVIED W e Qs 5° 4
PALMER, id, at 359 n.40.

() Bixby, supra note 5, at 121. +) € -0 L EHEXEW R Q o0 HUE HRIMEL 4+ S BEH S RGIE 5 dod” LR
FUBARCIRIKY " IHEBRo2HBWE O 5 05 0B IOU RS O20° RESHER [T ViRimKR
[ @dEEA] @< Riey | K (| RRPE) RE°

07 IMHEEEGESREF VPR OB IRHREEMEWRE D IMHEEEHEY [ ol E
BawmFls 500 QIIIES 4G 0° 1) S BIRHU BRI & 5 VIR 8IS 4.0 48+° RABIN & KWALL, supra note
35,at 1040, D& HKEWHRIRMEHWE N QUGN QUL O ERY e 5

(R) 4 PALMER, supra note 8, at 359-360.

=) VANCE, supra note 18, at 780; Simpson, supra note 2, at 764.

B) Ki{E4~re-2 &t Phinizy v. Guernsey, 36 S.E. 796 (Ga. 1900) " RIMNLHCRGEEEHES &~ X7 RHOEK
WIS BSR4 s ) U KIN D 42° U D7 I E S BETIRIQ W 2 +0° Poole v. Scott, 46 S.E.2d 145 (N.C. 1948) 15~
IRIMEHEQIRGEKEWH I S S — NP0 R” IBHZ | Q000 AR{ D WHEKOW 5 :0° HEkAr S 1 {v 18 B 1 K
O -2 S

Ir{4= =2 S D" Pruitt v. Meyer, 467 P.2d 364 (Wash.App. 1970). HE - #HIRCIRI VARG E KD #HRIQOI WS

— o~

Jbi£52(4-50) 1068



R & 228 L ORI D F

(

(

(

EEHRER VN O LEH L E0° KEHAMRINEWHSIREIE S ® Rl B EEEERIRHRIM S UL O S v HEFEY S’
RAHEEEE S O -2 H B HRWEEVLE KEWEEUD Lo CIBHIEQ B L0 ) -2 #4d" i
HEEET VL RXBIMHRIBHSEKE L Ot eV oy S5l O W-oiEKE U H EEE T DHEENR RS0
AJD40¢ Skelly Oil Co. v. Ashmore, 365 S.W.2d 582 (Mo. 1963) 11~ HE - #IRQIRIKY Q" IRHBE HEWER - emEy”
HRDBRURCBOVESCHBVRE VY S VRESW S Ruml” BREXRVERK DY REHCEM REE UM O b~
K480 RIMEZEB ] [R=2AP” #HRUQ SVYOEKEHS | RL2GBIRH (ROEESE) VNSOVl IKHR
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PRV 5:0° 4EHEQEEET L O I VT L 05 0MHEERECR BEERTIRHUAEe N Lo M URHE
G QO 4 QUENERRIQ U2 8 U v 6 5 EIR R5Q° See also, RABIN & KWALL, supra note, at 1040. Acree v. Hanover
Ins. Co., 561 F.2d 216 (10th Cir. 1977).

¢3) 5 COUCH, supra note 10, §68:10 at 17; VANCE, supra note 18, at 781; CUNNINGHAM, STOEBUCK & WHITMAN, supra note
25, at 709. IR H U BB O HWURS S PEEE O KBt 50 5 Q.2ne° CRIBBET & JOHNSON, supra note 15, at 199;
Bixby, supra note 5, at 121-122. See also, Simpson, supra note 2, at 767.

) Bixby, supra note 5, at 115, 121. Phillips v. Bacon, 267 S.E.2d 249 (Ga. 1980) 42" JE4H & $EB0IDE4n 0 1 ) U R UaUAS 5 409"
PR H R EEIEH 0 U xU 82 15840 L HEH QN WRIH O U-p © 48:0° M Q BRER I ¢ QM NER OV S %R7

IR © BR AR GHHE A L O S PSS S48 5°
WD EXEUMRSOR RO’ IKH R MER S LB @0 o380 L B I T EE R HO N L
Km0 QIREE S 4800° See 64 ALL.R.2d, at 1415-1416; KEETON & WIDISS, supra note 14, at 326.
2) Bixby, supra note 5, at 121; KEETON & WIDISS, supra note 14, at 326; CUNNINGHAM, STOEBUCK & WHITMAN, supra note
25, at 708.
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Ddiead o’ BT RKE QRICWRR Y 5 44 5 R OB U B IR 4% 5 0D I © EE ST TS A -0 s oo B 5
~J.042° Lampesis v. Travelers Ins. Co., 143 A.2d 104 (N.H. 1958) 3" I LB 8E/R8 IR LT BT © EEGHEHDRIQ WV
S0 DT KENEHT M RERENEEO O O REHNETFL QUL AN - (- QEENRSSRO
AVER S SRR T 48 0RO FITQ {EES i~ ¢ -0 Q 1343 5 U QITHEL 48 0° Young, supra note 21, at 1067-1068.

5) 5 COUCH, supra note 10, §68:10 at 16.

%) 4 COUCH ON INSURANCE §65:82 et. seq. (3d. ed. 1996).
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(—~) Stephen L. Langmaid, Some Recent Subrogation Problems in the Law of Suretyship and Insurance, 47 HARV. L. REV. 976, 993
(1934); 1 JAMES J. WHITE & ROBERT S. SUMMERS, UNIFORM COMMERCIAL CODE 267-268 (4th ed. 1995). 444" standard
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ON INSURANCE §65:42 (3d ed. 1996).

(=) Langmaid, supra note 1, at 993; Cecil G. King, Subrogation Under Contracts Insuring Property, 30TEX. L.REV. 62, 78 (1951). 3-H
Hol2 - JRIEEKRE LA T e BEERCEREHOEMS (W3F” | RRRYE)° mortgage (v 18 BN MR IEKEU.Q
LS IE (standard mortgage clause HF) WIEEKARQ ) AR {IUIT U R T SRINIE G O R R EERMbeQ VS
AMRBHU S0 W I AIKEC QKIS 5 U QYTHEH46+0° ROBERT H. JERRY, UNDERSTANDING INSURNCE
LAW 327 (2d ed. 1996).

() Note, Liability of Conditional-Sales Vendee Who Assumed Risk of Loss Is Reduced by Proceeds of Vendor’s Fire Insurance, 72
HARV. L. REV.1380 (1959); John G. Fleming, The Collateral Source Rule and Contract Damages, 71 CAL. L. REV. 56, 71 (1983).

(=) John C. McCoid, Allocation of Loss and Property Insurance, 39 IND. L. J., 647, 663 (1964).

(w) 4 GEORGE E. PALMER, THE LAW OF RESTITUTION 368 (1978). See also, Robert L. Flores, A Comparison of the Rules and
Rationales for Allocating Risks Arising in Realty Sales Using Executory Sale Contracts and Escrows, 59 MO. L. REV. 307 (1994).

(<) JERRY, supra note 2, at 327.

(r~) McCoid, supra note 4, at 663. +J%) D" equitable conversion 8 ) KR HYEL D 12000 1) VIS IR U 4% 5 401048000

» Harry W. Vanneman, Risk of Loss, in Equity, Between the Date of Contract to Sell Estate And Transfer of Title, 8 MINN. L. REV., 127,
134 (1923). KERE - JE-E LS omie#E O RiE HO I (SR | R4KN0E) 7 HEKR [+ = XS KERIR
QD EET R VEEENCRA | MmEKE=808 | =HEKRE - NESERRMEIRE - HuimEog
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SERU QKRR SEHEERN 5 QR BWIE L 80°

(0} 4 PALMER, supra note 5, at 369.

< MR

Jb#52(4-54) 1072



PRI & 224y L OTEF O B

mortgage ~JKERBHRIK L O 5 W H O~ o ySifERERR” DO WERITIENKEL 0L VE | BERECETROR
B0 Qv dREWKIIA @ BV DV BB ¢ €2 R0 R RO/ BREE QHRIHT L FNEw b r -3
(BRNITSKAMREE) ~ IR UKE L BE< 0 VPV EKERNCRBREE U401V BEKEQ £ e U
S BHERR—2ACKEE VORTEH V- ER U ) VUL K07 IKEBIRI 2 4Q 5 AT HEKE R
BIQUORW 30 URO0A | BBUBHRQOTERRM0Q Py 2O EE o BKIK RS R I BTX i
BIRW S 5 VEEEUR Y 300 500 K27 1K ONZECEIKLL O SV S v )N e°

FAT RN - (R0 S KCERRIM Y O S v SRR VA RN L REWRIQ V0T S o ER Y
OS85 UNR M 50° KU BEUAROKAREOREUQ AWV EEEE — 2 R KOR QL HE L 40
SR ANREWRIR 0TS | EHEERAE0° +) QO T EEEEH 0 1) A R KBNS IR U REW R0 10 1) U L O {85
% Q10 SEXIER O HEUE UK UREWRIL U 3 B Rl 2 ¢° mortgage & 3Rt RmERwOE
D500 W RIEWRERTEILOSENER IS/’ UG 0V EHCH o 1) QI KRy
mortgage WO S HIERE S WinR - {2 QU XK ARRBECREZRNITRIERRE R 0o iR
éﬂ%:&ﬁ%wiit&hﬁo

A X Q BV OV BEKENC RIWHINAS S 107 ERITHIC R CEE UL VRIENUR 0 H VRS
ORI VRARE )20 QoK BRI S EELS 5 AU L 5 10° mortgage & T H G O B S50
2 QAUBFEE DS L VBEQRR” JEHETS mortgage L-pE0 WAEe° HMEKEITQ RIEWHINS S 1)V EHD U R
(13 © B B EE VA VB QR 190 R7 v ORI ) SEEDELUR 0 Q W SR 0 R?

w547 BIENQ KRS ORI S HNEWE R 2480 %" KGR o 2 © RS I H € #mER 1L 24 100 D7

Jb#:52(4+55) 1073



i)

(59

[

()
s\ QM ERKER AT O 4 5000 +) 248 mortgage A Q IXIFR -9 Q485000

PR 2% I EBHIRI © IH Q HNIERRI L OIBER R 5 U0 | B W TR HXSE e K
SO0 HHOKRE UL QS W EREMRL0IREY” KEMIRIKY mortgage SER ORI Win - {H—=0R
VR SEINV T X A REBECREC TR IRES BV OV K 5 4o UEIQ 250° | BBV OV IR ORI BTN
YO QERGE T R HTQ SRR 1L s RIUE R B R R BB 1L 15 00°

FET mortgage T SN REKE LW @A Ot S0 I L € SINIEWREET KB MR v BB RIQ v 500
RTOOKRD I BBEBVOVDE RIEREBEETEE OV S0 L o RN PBIpRESKIER ¢ e s EEREEHVORY
%%@%%k?é#%ﬁt%ﬁ%&A%:t%fééotﬁt\%Mu\$ﬁﬁﬁﬁmowf\%5».AW1F\U
XK ARE KIMESE#HrC#ELROBLOL 0 Y U L8 MVKEWRIQ VG s” mortgage U QO 5 W RIKEV OV
EXIE N KI{RANe ) N AU XRA B S S EE SR OR U S48 5°

(~) Allen P. Fineberg, Risk of Loss in Executory Contracts for the Sale of Real Property, 14 COLUM. J. L. & SOC. PROBS. 453, 488
(1979); John C. McCoid, Allocation of Loss And Property Insurance, 39 IND. L. J. 647, 669 (1964); Roger A. Bixby, The
Vendor-Vendee Problem: How Do We Slice The Insurance Pie? 19 Forum 112, 120, 127 (1983).

() William F. Young, Some "Windfall Coverages" in Property And Liability Insurance, 60 COLUM. L. REV. 1063, 1067 (1960).

(e») 4 GEORGE E. PALMER, THE LAW OF RESTITUTION 350-351 (1978).
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Multiple Interests Problems in Property Insurance

Tetsuo YAMAMOTO*

1 Introduction
2 General Problem
3 Sales of Real Property and Mortgages

4 Examination

When an insured has a claim against his or her insurance company and likewise a
claim against a third party, the double recovery problem arises. In the United States if
the latter claim is a tort claim, the insurer’s right of subrogation is accepted. But if it is
a contractual claim, a complicated issue arises. Basically three solutions are possible.
First, the insured may be allowed to get a double recovery. Secondly, loss may be
allocated to the insurer (the third party may escape from his or her liability). Thirdly,
loss may be allocated to the third party (the insurer may be subrogated to the insured’s
right against the third party).

Generally on this point many factors should be considered. Some of them are, for
example, that a contract of property insurance is a personal contract, that the reasonable
expectation of the insured should be protected, that an inefficient act of the third party
should be prevented, that the burden of loss should be spread, and who contributes the

premium.
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This issue arises in various transactions, Typically it arises in mortgages and sales of
real property. In the former the problem is whether an insurer’s payment of insurance
proceeds to a mortgagee under a mortgage-only insurance discharges the mortgage
debt to the extent of the amount paid. Generally this is denied except when a
mortgagor pays its premium. In the latter the main argument concerns whether a
vendee is entitled to a vendor’s insurance proceeds. Generally this is accepted. In this
background there is the consideration that the vendee bears a risk of loss even though
neither possession nor title has been transferred. But courts in the United States seem
to hold that the vendee is entitled to the vendor’s insurance proceeds after possession
has been transferred. Furthermore it has been argued whether the difference between
the solutions in mortgages and sales of real property is reasonable. The vendor is often
considered to be like the mortgagee. It is submitted that the financing seller and the
financing mortgagee are often in same positions economically. Generally speaking the
significant factors which deny the second solution are the burden of premium and the

prevention against an inefficient act of the third party.
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