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Historical and Functional Reflection on the

Notion of Required Health Care in Japan

Hachiro MIKAMI*

This study reexamines historically and functionally the notion of required health
care. Required heath care is the system by which medical practitioners are required to
accept requests from patients or even others, that is, a compulsory contract in health
care. This proposition is included in Article 19(1) of both the Medical Practitioners
Law and the Dental Practitioners Law which regulates provisions of medical service.
This paper proposes to limit the scope of required health care.

In the historical study portion of this paper, the "origin" of required health care is
considered genealogically and inclusively. First, I conclude that the rule was originally
fixed from an administration of hygiene standpoint for the purpose of contagious
disease prevention (1874 Medical System Law (isei) the first promulgation of medical
regulation in modern Japan; 1882 former Criminal Code). Second, 1 suggest that the
rule was built into the Medical Practitioners Law system with a criminal regulation
character to promote a policy of a healthy population for a healthy army Ken-min
ken-pei (1919 former Medical Practitioners Law, enforcement regulations; 1942
National Health Care Law). In this context it was considered an emergency lifesaving
proposition, which was the same as the purpose Boissonade, who drafted the former
criminal law, had intended. Third, I note that the penal regulations rule was removed
after the war (1948 Medical Practitioners Law).

From the functional considerations standpoint, I conclude the following. First, an
examination of trial examples for compensation of damages that refer to required
health care leads me to conclude that the district courts affirmed the required health

care in the limited cases of emergency lifesaving. Second, based on an analysis of the

*Doctoral Student of Law and Adjunct Professor of Medical & Dental School,
Hokkaido University :
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data from administrative depositions concerning violations of the Medical Practitioners
Law depositions by the Medical Ethics Council, 1 conclude that cases of required
health care violations were rare. Third, because a required care case could be requested
for any "legitimate reason" (seito jiyu), which ipso facto could be individually
determined after the event, I conclude that the requirement is not a clear-cut rule but
more a general guideline, As a result, required care has been a considerable burden in
the medical community, because medical practitioners find it ambiguous and the
demands for reexamination are frequent. Fourth, I conclude from a comparative legal
perspective that the Japanese version of required health care has a broader effect than
that of the common or continental law versions of the same rule.

In conclusion, I argue from a standpoint of dignity of life / human rights that the
effect of the Medical Practitioners Law Article 19(1) (required health care) should be
restricted to only require a duty in emergency lifesaving situations. Further, the rule
should be limited on the basis of general morals. From a theoretical standpoint, I
incorporate recent arguments about public policy and suggest that freedom of contract

in health care and private autonomy should be taken into account.
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