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Reexamination of the Character of Public Welfare in
Japan’s Civil Code

*

—— An Attempt to Give Shape to "Civic Public Values"

Jianming ZONG*

Article 1, Paragraph 1 of the Japanese Civil Code is said to positively project the
features of the Civil Code in the 20th Century. However, this section is asserted
passively. This contradictory stance has come about, I believe, because the character
and contents of concept of public welfare have not been studied sufficiently. Thus far,
public welfare has only been considered as an external conception of civil law. That is,
it has been considered as a socially abstract generality or comprehensive social interest
that is only realized as a constitutional or public law concept, and there by is
interpreted to included the state’s public welfare. Recently, legal theory is beginning to
reflect some of these shortcomings in its general viewpoint. Examples exist. Public
welfare is recognized as an essential concept of the Civil Code. And its contents are
only be limited by a comprehensive reasonable interest and the proper reciprocal
adjustment between private interests. However, the essence of those views, example
that public welfare should be considered as an external conception of the Civil Code,
has not taken hold. Thus, the limitation placed on public welfare to only apply as an
adjustment principle of distinct private interest relationships has its shortcoming. As a
result, I believe there is still much to gain from studying the substantive contents and
character of public welfare in the Civil Code.

The identity, character, and contents of public welfare in Japanese Civil Code has
not been studied sufficiently, thus at least two positions can be seen in practice and

theory. First, because public welfare in the Civil Code has been interpreted expansively
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to include the state’s interest, the result has been the further subordination in case law
of the people’s interest to the state’s interest. From that develops a position that the
abuse of the rights theory itself be abused. Second, because public welfare is not
realized as an essential concept of the Civil Code, only distinct private interest
relationships come to be regulated in the Civil Code. Furthermore, a multitude of
theories has developed concerning specific citizen groups and non-specific citizen
groups as an interest that must be denied and rejected. Within this debate, this thesis
studies the interpretation of the theories on the "Effective Utilization of Land" and the
“Rational Utilization of Land", common order in localities, and the theory of publi¢
order.

In Chapter 1, I studied the limitations and origins of the theories on public welfare. I
make several conclusions. The first limitation I note is that public welfare deals with an
external conception of the Civil Code. This results from the fact that the public welfare
is treated with the same conception as a constitutional issue. The second limitation I
note is the lack of thought given to public welfare’s substantive contents as an essential
concept of the Civil Code. This results from the fact that it is dealt with as an external
concept of civil law and according to theory this is realized as an essential concept of
the Civil Code which covers only the rational profits of many people.

In Chapter 2, 1 studied the causes and theoretical foundations of the abuse of the
abuse of rights principle. In case law and doctrine after World War 2 the objective
standard of the theory of the abuse of rights expanded from the general public’s and
community’s interest in big business’ economical renaissance to the state and
administration’s interest. In fact, the cases compared the interest of the state and big
business equally with personal interests. Pursuant to this, personal interests were easily
sacrificed to the interests of the state and big business in the name of public welfare.
Consistent with this interpretation, the foundation for restricting rights is not seeking to
convert the public limitations on rights to relativity and society of rights but it instead
is searching to convert from society and relativity of rights to a conception of private
right’s social nature. For this, it seems that the objective standard of the abuse of rights
theory is expanded and becomes an abuse of the abuse of rights theory. The idea that
the foundation of private rights restrictions comes straight from the social nature of

private rights is an individualistic principle rooted in Japanese society and has been
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distorted and interpreted from the theory developed by French Academia. This is
consistent with an expanded interpretation of public welfare in the Civil Code.

-In Chapter 3, I studied the character and contents of the "Effective Utilization of
Land" in the system for land-leases. I studied two systems of the land-lease, one is the
"just cause” system, and another is the "change of the conditions of the land-lease”
system.
+In the "just cause" system, the "state’s involvement” was strongly criticized by the
"Effective Utilization of Land.” But, after considering the case law and theories it
becomes very obvious that cases on the "Effective Utilization of Land" are a variant
from the control of public law. This is also a factor related to community development.
Considering the "Effective Utilization of Land” in "just cause” terms surpasses
accommodations to distinct private relationships and its variants with "state in-
volvement”". Namely, this requires that the accommodation of distinctly private
intérests with other interests of specific citizen groups or non-specific citizen groups,
and thus, it is concerned with the public interest of non-specific citizen groups in the
community. The concept of the "Effective Utilization of Land" is thereby misunder-
stood as”"state involvement" in the modern understanding of private and public
interests in Japan.

‘In the "change of the condition of land-lease" system, I studied the character and
contents of the "Rational Utilization of Land" in the Japanese Civil Code’s conciliation
system for land-leases. This concept concerns community interest and future interests.
Accordingly, it is not a regime of public law or administrative policy. It is only an
issue of private law and only concerns the interests of specific citizen groups in the
community. It should be a civic public value.

From these conclusions this study may be tied together as follows:

First, public welfare is a modification of the principle of absolute private rights and
it creates a society of private rights. Thus, it is an indispensable item in the Civil Code.

Second, the principle of public welfare isn’t an external conception of civil law. But,
it is an essential concept of the Civil Code itself and it possesses identifiable
characteristics and contents. Public welfare is established as an external concept of
civil law; by this we can evaluate those factors such as state public welfare from the

accommodating objective of civil law. Originally, state public welfare belongs to the
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accommodating objective of the civil law, but it is shoved aside in the Civil Code.

Third, the concept of public welfare is different from that in administrative law and
constitutional law. It relates to the interest of citizens as an accommodating objective
of the Civil Code. Namely, the accommodating objective of the Civil Code does not
only include distinct private interests, but also includes the relationship between private
intterests and the community’s public interest. Thus, this means the interests of specific-
citizen groups or non-specific citizen groups. In this way, it can be called Civic Public
Values.

Fourth, to better understand the concept of Civic Public Values, I tried here to-
separate the contexts into two types. Type 1 means the interest of non-specific citizen
groups in specific areas. Type 2 means the interest of specific citizen groups in specific
areas. In this thesis, the context of Type 1 includes general public and communal:
interests in cases of pre and post World War 2 in Chapter 2, and also includes the
concepts of the "Effective Utilization of Land" in Chapter 3 and the "Rational:
Utilization of Land" in Chapter 4. The context of Type 2 includes the "Theory of
Public Order" from Chapter 1 and the public order and usage cases from post World
War 2 that concern a community’s right-ofsway in private matters in Chapter 2.

Fifth, while public welfare arises in Civic Public Values, the crux of the study is to
develop a concept of ("Public"). In Japan, from both the public and private
perspectives, the concept of is realized fundamentally as "state". But in Japan's
contemporary civil society, the importance of public interest in the people’s daily-life
is becc;ming more noteworthy. The public interest that involves the citizen is an

authentic is the essential concept of private law.
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