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Disclosure of Information Prior to the Contract and the Law

Tomotaka FUJITA*
Toshihiro MATSUMURA * *

Asymmetry of information has been recognized one of the main sources of the
failure of market. If informed parties reveal the information to the uninformed parties
and fill the informational gap between them, the inefficiency caused by asymmetric
information disappears. Therefore, it is often believed that the legal intervention
encouraging disclosure of information can be welfare-improving. This note focuses on
the role of legal rules concerning the disclosure of information prior to the contract.

Section 1 explains the inefficiency caused under incomplete information. Parties’
incentive for voluntary disclosure is examined in Section 2 and 3. We present two
models which demonstrate that, under some assumptions, the sufficient amount of
information is voluntarily disclosed without any legal intervention either when the
disclosure is costless ("unraveling" model) or is costly ("costly disclosure” model).
These models imply, contrary to the conventional belief among lawyers, that the legal
intervention cannot be justified simply because of the information asymmetry. Section
4 is devoted to the case where the acquisition of information is costly. The parties have
more incentives for acquiring information under the rule of voluntary disclosure than

under the rule of required disclosure. It may be desirable to allow non-disclosure of the

* Associate Professor, Faculty of Law, University of Tokyo
* * Associate Professor, Institute of Social Science, University of Tokyo
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information so as to give sufficient incentives to acquire information. However, if the
non-disclosure is always permitted, the production of information can be excessive. In
such a case mandatory disclosure would be helpful to deprive the party of undesirable
incentive to produce information. Therefore, voluntary disclosure of acquired
information may or may not be desirable depending on several factors. For example,
mandatory disclosure is desirable when information-acquiring party receives the full
benefit from the produced information or the social value of information is small
enough. Finally, Section 5 illustrates several enforcing mechanism for disclosure
including damage for nondisclosure, "ubberrima fides" in insurance and "foreseeability

test" and other limitation for the compensation.
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