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THE HOKKAIDO LAW REVIEW

Vol. 54 No.6 (2004)
SUMMARY OF CONTENTS

Two Concepts of Human Dignity and the Constitutional Theories

Koichi AOYAGT*

Human Dignity is a key concept which resolves the new constitutional law’s
problems. When we think the matter over human cloning, Human Dignity is a key
concept.

But therc arc two, and directly opposed concepts of Human Dignity, One is an
obligatory concept of Human Dignity which stems from Kant’s philosophy. Another is
a right-based concept of Human Dignity, which is, for example, a foundational
philosophy of American society.

According to an obligatory concept of Human Dignity, human cloning is totally
prohibited. Its typical state is German and France. But the obligatory content of Human
Dignity is not so obvious. For example, there is an important difference between
German and France concerning its content of Human Dignity. The German
Constitutional Court and a commonly accepted constitutional theory have taken on a
dignity of an autonomous person. But the French Constitutional Court has taken on a
dignity of a human as species.

On the other side, in USA there is a strong argument against legal control on human
cloning. According to this constitutional opinion, a person has a reproductive right that
involves also use of human cloning technology, and is a “fundamental right”.

But I could not be for this opinion. Even granting that a reproductive right is a

“fundamental right”, I think, a right to choose human cloning technology is not a
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“fundamental right”.
We, constitutional scholars, have two tasks.
One: we'll try to become definite concrete contents of the very core of Human
Dignity.
Another: When we inquire into the constitutionality of regulations on human rights,
we must discuss these problems not in a “all or nothing” -oriented way, but in a

concrete, separate and persuasive way.

A:54 (6-497) 2509 1



