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The Law Applicable to the Contract According
to the Japanese Case Law

Yasuhiro Okupa*

1 Introduction

2 Sale Contract

3 Carriage of Goods by Sea
4 Insurance

5 Banking Contract

6 Loan Agreement

7 Labor Contract

8 Other Types of Contract

9 Conclusion

The art.7 of the Horei provides the freedom of choice of the law applicable to
the contract (the party autonomy) and in the absence of choice refers the law of
the place of the contract (lex loci contractus) , while the European conflict rules
restrict the freedom of choice in certain types of contract and in the absence of
choice provide detailed rules depending on the types of contract. This paper is
concerning a survey of the Japanese case law on the application of the art.7 of

the Horer and its comparison with the European conflict rules.

The express choice is very rarely found in other types of contract than the

*Professor of Law, Hokkaido University
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carriage of goods by sea. In this type the law of the country in which the car-
rier has his principal place of business is chosen, because he alone decides the
contents of contract unilaterally (adhesion contract) . But this is not the same
in other types of adhesion contract. In the marine insurance the English law is
often chosen for the matter of the liabilty of the insurer, whether or not the
contract has any connection with England. In the banking contract there was no

express choice in the here mentioned cases.

In the absence of choice the Japanese courts decide variously the law applic-
able to the contract. Some courts decide that there is an implied choice of the
parties, others apply the law of the place of the contract according to the art.7
al.2 of the Horei, and others apply the Japanese law without reasoning. So the
parties cannot know the law applicable to the contract before the court

decision. I propose the following rules for the purpose of the legal certainty:

(1) The implied choice must be demonstrated with certainty by the terms of
the contract or the circumstances which are directly connected with the choice.

In most cases the Japanese courts consider also less important circumstances.

(2) The implied choice of the parties and the objective localisation of the con-
tract must be clearly devided. Especially the consideration of the types of con-
tract must serve for the objective localisation, not for the finding of the implied

choice.

{3) The principle of the characteristic performance which is legislated in the
European conflict rules must be introduced as a not written rule into the inter-
pretation of the Horei. The most Japanese cases can be justified by the means of

this principle and as its exceptions.
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