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The Theory of Raising Rivals’ Costs and the Regulation
of Anticompetitive Exclusion under Antitrust Laws of the
United States and Japan

Minoru FUJITA*

Introduction

I. Summary of the theory of Raising Rivals’ Costs
(1
(2
(
{

) Object of the Theory and Concept of Exclusionary Rights
)

3) Mechanism of Raising Rivals’ Costs and Method of Estimation
)

Error of Formal Foreclosure Theory

4
II. The Critical Examination of the Theory of Raising Rivals’ Costs

Gaining Power over Price

(1) Problems of Method of Estimation
(2) Costs of Purchasing Exclusionary Rights and the Feasibility of the
Strategy
(3) Putting Efficiencies in the Balance
(4) Remedies and the theory
(5) Other Types of Raising Rivals’ Costs
Il. Significance of the Theory and Unsettled Problems
(1) Appraisal of the Theory
(2) Significance and Unsettled Problems

In this article | examined the theory of raising rivals’ costs to achieve power
over price. The theory was published by professors Thomas G. Krattenmaker

and Steven C. Salop on the Yale Law Journal in 1986.

*Associate Professor of Law, Faculty of Literature and Social Sciences,

Yamagata University
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They state that in carefully defined circumstances, certain firms can attain
monopoly power by making arrangements with their suppliers that place their
competitors at a cost disadvantage. Firstly one should ask whether the conduct
of the challenged firm unavoidably and significantly increases the costs of its
competitors. If so, one then should ask whether raising rivals’ costs enables the
excluding firm to exercise monopoly power.

They describe four techniques that competitors successfully can employ to
raise their rivals’ costs and the circumstances under which success may confer
on them the power to raise price. They show how courts and antitrust enforcers
might develop a set of objective guidelines to carry out the proposed two-step
analysis. They analyze a set of merger guidelines promulgated by the
Department of Justice of the United States and describe when standards of
measurement like the merger guidelines might facilitate assessing antitrust
attacks on exclusionary rights agreements and what kind of specific numerical
standards might be adopted by analogy to the merger guidelines.

Several commentators criticize their theory. The main issue is whether their
theory insufficiently contains the appraisal of the costs of purchasing
exclusionary rights. Critics assert that the costs of purchasing exclusionary
rights make the strategies unprofitable.

In my view, the feasibility of this strategy depends upon the specific form of
the exclusionary rights such as exclusive dealing, tying arrangement and
boycotts. Several issues have relations with this proposition: The amount that
(1) the purchaser of exclusionary rights must compensate the suppliers for the
loss for their sales to excluded competitors and the loss for reducing their sales
volume to the purchaser owing to the purchaser raising its price to monopoly
level; (2) The likelihood of certain factors preventing the parties from
terminating the arrangements or the economic efficiencies of the arrangements;
(3) The likelihood that the suppliers would obtain information over time and the
price of exclusionary rights would rise up; (4) The likelihood that the purchaser
of the exclusionary rights could calmly distribute the supracompetitive gains
between the suppliers and itself; (5) The likelihood that one can separate an

express exclusionary right from exchange of goods or services.

Jbi46 (6-615) 2105 j\'f
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It seems to me that actual practice of the strategy reveal the feasibility of the
strategy, though. Rather the crucial point seems to be how we can estimate
whether the conduct unavoidably and significantly increases the costs of its
competitors and whether raising rivals’ costs enables the excluding firm to
exercise monopoly power. In this article I did not examine the merger guidelines
of the Department of Justice of the United States and made no comments on the
proposed means.

A certain commentator asserts that practices properly criticized by this
theory necessarily involve horizontal monopolization that can be addressed
through conventional antitrust analytical techniques. In my view, a significant
difference between this theory and conventional theory is the outcome of
remedies. We should select the theory on account of relevance of remedies for
restoring competition.

A certain commentator indicates that the antimonopoly laws of Japan have so
diversified provisions toward the unfair business practices. This theory seems
to make a good suggestion toward forming the unified theory against unfair
business practices.

In my view, the accepted theory in Japan is not sufficient for the nexus
between the prohibition against private monopolization and the prohibition
against unfair business practices. This theory seems to make a good suggestion
as well.

However this theory contains only the strategy of vertical restraints between
firms and dose not treat practices toward consumers like tying arrangement. We
should examine the other kinds of raising rivals’ costs theory and also compare
other theories of exclusionary practices with raising rivals’ costs theory in

order to propose a better theory.

“To Professor Kenji Sanekata with the compliments and deepest gratitude of

Minoru Fujita”
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