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LES ETRANGERS AU JAPON
—— Perspectives constitutionnelles —

Teruki TSUNEMOTO*

I. Le statut 1égal des étrangers
A . Le statut constitutionnel — Les bases de la protection constitutionnelle
1. Nature des droits de 'homme
2. Internationalisme au sein de la constitution
B. Le statut selon les traités et les différentes législations
1. Les traités
2. Lois et ordonnances
C. Catégorie d’étrangers
Raison du classement des étrangers
L'étranger général

1.
2.
3. Les réfugiés
4. Létranger “TEIJU” (résident permanent et de longue durée)
5.

Statistiques concernant les étrangers au Japon {en 1993)

II. Immigration et contréle du séjour au Japon
A . Entrée et séjour
1. Charactéristiques générales
2. Le systeme du “statut de résident”
3. Exception au systéme
4. Statut de résident et restrictions d'activités
B. L'expulsion
1. Qu’est ce que I'expulsion

2. Les raisons de l'expulsion

*Professeur a la Faculté de Droit de }'Université de Hokkaido
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3. La procédure d’expulsion
4. Les problémes de l'expulsion
C. Enregistrement des étrangers

1. Le systéme dans ses grandes lignes

2. Empreintes digitales et enregistrement de la signature et des affaires

familiales
3. Constitutionnalité des empreintes digitales

D. Les réfugiés

. Les grandes lignes du systéme de reconnaissance du statut de réfugié

1
2. Bref apercu historique
3. Les fauxs réfugiés et ceux pour des raisons économiques
4. Les problémes restants
M. Les droits constitutionnels des étrangers
A. Principes généraux
1. Statut légal
2. Arrét “McLean”, décision de la cour supréme 04/10/1978
3. Arrét “Shiomi”, décision de la cour supréme 02/03/1989
B. Droits politiques
1. Le suffrage
2. Eligibilité électorale
3. Emploi a la fonction publique

C. Droits sociaux
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Foreigners in Japan
—— Constitutional Perspective ——

Teruki TSUNEMOTO*

I. Legal Status of Foreigners
A . Constitutional Status —— Bases of Constitutional Protection
1. Nature of Human Rights
Although the Constitution of Japan lacks specific provision to guarantee
rights of foreigners, the Supreme Court and most of constitutional
commentators maintain that fundamental human rights of foreigners are
protected by the Constitution because liberties guaranteed by the

Constitution is believed to be pre-existing natural rights.

2. Internationalism of the Constitution
a. Art.98 Sec.2 of the Constitution
The section reads, “The treaties concluded by Japan and established
laws of nations shall be faithfully observed.” It is construed as
statement of internationalism that requires payment of due respect to

rights of foreign nationals.

B. Status based on treaties and laws
1. Treaties
a . International Covenants on Human Rights
b. Treaty concerning the Status of Refugees

Japan ratified International Covenants in 1979 and the Refugee Treaty

*Professor of Constitutional Law, Hokkaido University.
This outline is based on a paper read at the 3rd Japano-French Symposium

on Legal Studies held at Hokkaido University on July 8, 1995.
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in 1981, These treaties, which proclaim the principle of equal treatment

of foreigners, are binding as domestic law.

2. Laws and Ordinances

a., Nationality Law

Article 10 of the Constitution provides “The conditions necessary for
being a Japanese national shall be determined by law.” And the
Nationality Law determines Japanese national as a person having
Japanese nationality that is inherited by pedigree.
b. Immigration Control and Refugee Recognition Law

The law adapts “Status of Residence” system explained below, and a
foreigner is granted a privilege to stay and to engage in activities as
specified under the system.
¢ . Alien Registration Law

Foreigners granted 90 days of stay or longer must register at a
municipal office and carry the registration certificate at all times with

him/her.

C. Categorization of Foreigners

1. Reason to categorize

Foreigners in Japan can be grouped into three classes based on period
and purpose of stay. Traditional model of legal status of aliens presupposes
foreigners of short stay for business and pleasure. But it may be
unreasonable and unjust to apply the traditional theory of aliens to people
who lack Japanese nationality but live their whole life in this country just
like Japanese and pay taxes. Most of the commentators assert that these
permanent and longterm resident foreigners (“Teiju” foreigners noted

below) be given utmost similar treatment to Japanese citizens.

2. General Foreigner

Foreigners whose period of stay does not exceed 3 years.
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OXH

3. Refugee

Japan’s Immigration Control and Refugee Recognition Law uses the

Refugee Treaty's definition of refugee.

4. “Teiju” (Permanent and Long-Term Resident) Foreigner

a ., Definition

There is no legal definition of Teiju foreigner. A widely used academic
definition is that Teiju foreigners are those whose bases of living are
located in Japan and who are tied to Japan far tighter than to their
countries of nationality in the sense of living but who do not hold
Japanese nationality.
b. Special Status of “Zainichi (Residing in Japan) " Koreans and
Taiwanese

In World War Il great number of Koreans and Taiwanese were taken
from their homelands that were then Japanese territories to this country
to serve as cheap labor. When the War was over, about 2.3 million
Koreans existed in Japan. After the War, Japan abandoned all of its
colonies including Korea and Taiwan, and the people from these
territories lost Japanese nationality without their consent. About 3/4 of
them returned to their countries but considerable number of the people
could not help remaining in Japan. Almost a half of registered aliens and
most of “Teiju” foreigners in today’s Japan are those people and their
descendant. Japan is morally obligated to pay regard to their wish to
keep national identity and to recognize the reality that they have
virtually no choice to leave Japan.

5. Statistics concerning Foreigners (as of 1993)

a. Number of Registered Foreigners (stay over 90 days)

1320000

b. Number of Permanent and Long-Term Residents
983600
1. “Zainichi” Koreans 630000

ii. Japanese children marooned in China after WWII, raised in
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Chinese family and returned to Japan
130000

1ii. Foreigners married to Japanese and their children
220000

II. Immigration and Residential Control of Japan

A

1.

2.

Entrance and Residence

General Characteristics
a ., Inheritance of the United States Immigration System

Japanese immigration law was made under the guidance of American
Occupation Army and inherited the basic characteristics of the American
system.
b. Wide discretion of the Administration

Japanese government retains wide discretionary power to permit and
to condition entrance and residence of aliens because they do not have
right of entry.
¢ . Procedural Guarantees

Immigration Control and Refugee Recognition Law has its own
procedural guarantee provisions. But some argue that they do not meet

the constitutional requirement of due process.

“Status of Residence” system

“Status of Residence” is the status of a foreigner under which he/she is

permitted to conduct activities in relation to his/her residing in Japan (as

shown in table below). Immigration Control and Refugee Recognition Law

lists 27 status in total and a foreigner with one of 13 among these 27 can

work in Japan. No foreigner is allowed to land in Japan without a status of

residence.

3. Exception to the system

Special permanent residents (i.e. Zainichi Koreans and Taiwanese) are

permitted to stay in Japan without a status of residence.
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4. Status of Residence and Restriction of Activity

As a general rule, activities other than those allowed under the status of
residence are prohibited, although one-time activities such as giving a
speech are considered allowable. If a foreigner is found to be working
without proper status of residence, he/she will be considered an illegal
worker and may be deported and/or penalized. If a foreigner wants to
engage in activities other than those allowed under the status of residence,
he/she is required to obtain either permission for those activities or

permission to change the status.

B. Deportation
1. What is Deportation

2. Reasons to Deport

Immigration Control and Refugee Recognition Law specifies, in view of
the principle of rule by law, 24 types of persons who may be deported in
accordance with the procedure provided for in the Law. No aliens who does

not come under any one of these types will be deported.

3. Deportation Procedure

a . Investigation of violations by the Immigration Control Officer
b. Examination and decision by the Immigration Inspector

A foreigner has the right to object to the deportation decision within 3
days following the decision.
¢ . Hearing by the Special Inquiry Officer concerning the decision of the
Immigration Inspector

A foreigner will be informed of the decision based on the hearing.
He/she has the right to object and seek review by Minister of Justice. If
no objection is made, he/she will be deported.
d. Following the above procedures, a warrant of deportation will be
issued, after which actual deportation will take place. After the warrant

is issued, a foreigner still have the right to object by filing a lawsuit.
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Having been subjected to deportation, if a foreigner wants to leave Japan
at his/her own expense, he/she may be allowed to leave with permission
from the head of the detention center and/or the Chief Immigration
Inspector. There are advantages in leaving one’s own expense, such as

avoiding long term detention.

4. Problems of Deportation

2. Language Barrier

Throughout the procedure, officers reportedly use only Japanese and
provide no translator unless a suspect foreigner completely lacks the
knowledge of Japanese. The Law provides that the immigration control
officer shall write the suspect’s statement in the form of a protocol, and
read it to the suspect, and make him/her sign it. But how could a
protocol be reliable if the foreigner has very limited knowledge of
Japanese.
b. Review System

Although the Law gives the right to object to a foreigner, there is no
provision for the review procedure. It is said that the review session is
held in closed settings without the help of a counsel nor a translator.
€. Detention

1. Warrant

ii. Right to counsel

ii1. Period of detention

1v. Treatment at the detention center

C. Registration of Foreigners
1. Outline of the System
Every foreigner has to carry his/her passport at all times and be
prepared to show it when asked, for example, by a police officer.
Foreigners staying in Japan for more than 90 days have to register at a
municipal office, obtain a Certificate of Alien Registration, and carry it at

all times instead of a passport.
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2. Fingerprinting and Registration of Signature and Family Matters

A foreigner who is going to stay in Japan more than 1 year must give
his/her fingerprint of left forefinger at the initial alien registration for
identification. Since 1992 permanent residents give his/her signature and

family record instead of fingerprint.

3. Constitutionality of Fingerprinting

Before 1992 fingerprints were taken even from permanent residents. A
number of foreigners including Koreans considered this to be an
infringement of the right to privacy protected by article 13 of the
Constitution and the degrading treatment prohibited by the International
Covenant on Human Rights and filed lawsuits. District courts and high
courts admitted that the article 13 guaranteed a right to refuse arbitrary
fingerprinting, but this right is respected to the extent it does not interfere
with the public welfare. The courts noted the fingerprinting is necessary
and reasonable for the purpose of alien registration system. {(The Supreme
Court accepted this rationale for the first time in its judgment on Dec. 15,

1995.)

D. Refugee
1. Outline of the Refugee Recognition System
Minister of Justice runs the System in order to give a qualified foreigner
the various privileges prepared by the Refugee Treaty. The privileges
include the loosening of the qualification of permanent residence, issuance

of the refugee travel certificate, and advantage in deportation procedure.

2. Brief History

Before 1981 we had no system for refugee. Since the end of Vietnam
War, considerable number of “Boat People” hegan to rush to Japan, and we
had to cope with them. When the Immigration Law was amended in
accordance with the Refugee Treaty in 1982, “landing permission for

temporary asylum” was created for Boat People. In the same year two of
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the accommodation centers for refugee were established. In 1978 Japanese
government decided to let Boat People settle down in Japan, and about 8000

of them were allowed to settle so far (as of the end of 1991).

3. Disguised and Economical Refugees

Since 1989 “disguised refugees” mainly from China began to sail to Japan
to earn money. Japan and other Asian countries having the same problem
hold a conference in Geneva in 1989 and decided to introduce the screening
system. Since then, those seeking asylum are requested to be screened by
the Japanese authority with the presence of officers from the United

Nations High Commissioner for Refugees’ Office.

4. Remained Problems

Japan’s refugee reception system was created due mainly to Indochina
Boat People, but the problem still remains in their “aftercare” including
housing, job and education. The fundamental problem, however, resides in

consciousness of Japanese people.

Il. Constitutional Rights of Foreigners
A . General Principles
1. Legal Status
a, Public Offices Election Law requires nationality for suffrage and
eligibility at both national and local elections.
b. Resident aliens are obligated to pay national income tax and local

residence tax.

2. “McLean” case (Supreme Court Judgment, Oct. 4, 1978)
a, Denial of Right of Entrance and Residence
The Court reaffirmed that the international law does not guarantee
alien’s right of entry to other countries and there was no reason for
Japan to consider otherwise.

b. Guarantee depending on nature of specific right

J%:46 (6-591) 2081 IXVE
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Fundamental human rights are guaranteed to aliens staying in Japan so
long as the nature of right admits.
¢ . Denial of Right to Political Participation

Rights to engage in activities that affect the formation and
implementation of political will of the nation are not applicable to aliens

in view of the nature of the right.

3. “Shiomi” case (Supreme Court Judgment, March 2, 1989)
a , Limitation of Social Rights (Right to Wholesome and Cultured Living)
The Court noted that it was reasonable to give priority to Japanese
nationals in assuring rights to social welfare on account of the limited

financial resources.

B. Political Rights

IXIX

1. Suffrage
a., National Diet

1. “Prohibition” theory

Most of the publicists have supported this theory on the national
suffrage of foreigners. It maintains that the Constitution gives suffrage
exclusively to Japanese nationals on account of the national
sovereignty.
1. “Request” theory

Recently some commentators assert that the Constitution requests
the Diet to make a law to give suffrage to permanent and long-term
residents. According to this theory, the principle of national
sovereignty means the identification of the governor and the governed.
The sovereign people, the theory goes, are those who have to obey the
decision in the political society. It is apparent that the permanent and
long-term residents are included in these people. So they should be
allowed to take part in the political decision making.
iii. “Allowance” theory

A few scholars basically support “Request” theory, but point out
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that the right to political participation implies a commitment to
sovereign power and it is problematic to give suffrage indiscriminately
to all of the permanent and long-term residents. It is better solved to

admit suffrage through legislative adjustments.

b. Local Government (Chief Executive and Member of Assembly)

1. “Prohibition” theory

Traditionally many of the commentators did not find meaningful
difference between national suffrage and local one. A local government
is just a part of national polity and the principle of national
sovereignty is applicable to local self-government as well, they thought.
i1. “(Partial) Allowance” theory

Recently this theory has been gaining more support. In the
Constitution, articte 15 provides the national suffrage and article 93
deals with local suffrage. Although the formal English translation of
the Constitution uses the same term “people” in both articles, the
Japanese words are different. Article 15 says that the “Kokumin” or a
national has the right to vote and article 93 gives the right to “Jumin”
or inhabitants. Scholars in this camp argue that article 92 provides
that local governments shall be operated in accordance with the
principle of local autonomy, and this principle implies self-governance
by the inhabitants. And they assert that permanent and long-term
residents may be included in the inhabitants of a community. They also
point out that because local ordinances may be enacted “within a law”
(art. 94 of the Constitution) , the Japanese nationals secure the final
say as long as they monopolize the national suffrage.
ii. “Request” theory

The same reasoning as that of national suffrage.

¢ . Supreme Court Judgment, Feb. 28, 1995
The Court denied the national suffrage of aliens but, to the surprise of

court watchers, noted that the Constitution does not prohibit the Diet to
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give local suffrage to such foreigners that have specially tight
relationship with a local public entity like permanent residents in view of

the constitutional principle of local autonomy.

2. Eligibility for Election

Those who support “Request” theory finds no difference between suffrage
and eligibility. “Allowance” theorists can be divided into three groups.
Group one denies eligibility both at national and local level. Group two
recognizes eligibility at local election. Group three admits eligibility at
election of the member of an assembly but not the chief executive like

governor and mayor.

3. Employment in Governmental Positions
a . Legislative Refusal

The only law that specifically requires Japanese nationality for
employment is the Diplomat Law.

b. General Refusal based on “Political Function Doctrine”

The government maintains this doctrine, ie. “If a governmental
position involves a significant policy-making function or requires the
exercise of important discretionary power over citizens, the government
may reserve that position for a Japanese citizen” and uses it expansively
as the basis for general refusal of foreigners.
¢ . Exceptional Admission

1. Special Measure to Employ Foreign Nationals as National and
Public University Professors of 1982

ii. Ministry of Education’s notice of 1991/3/22 that foreigners may
be hired as instructors (lacking authority to participate in school

administration) at primary and intermediate schools

C. Social Rights

1. Corresponding Application of the Livelihood Protection Law since 1954
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2. Ratification of Refugee Treaty and Removal of Nationality Requirement

from several Welfare Laws

*Table List of Status of Residence

Diplomat, Public  Service, Professor, Artist, Religious, Press,
Investor/Business, Legal/Accounting, Medical, Researcher, Instructor,
Engineer, Humanities/International Service, Intra Company Transferee,
Entertainer, Skilled Labor, Cultural, Short Stay, College Student, Other
Schools, Trainee, Family Stay, Designated Activities, Long Term Residents,

Permanent Residents, Spouse of Japanese, Spouse of Permanent Residents.
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