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KU =i~ (Laurence Tribe) RERBEIMKCEERECREWE
WA e° W R UL L " BHEQ Goldberg TR
SERERAUL VI Qo ( QEES M ER QBT A 0 Q CREERURE iy Q0 EEEE L OHE YT
ROLHS . UOREBVKE O U920 L 490° oL 1) b E B QB S 140 ot o fE 5 QB
(evenhandedness) € HY#tWEKER DU 0 2 MHHT Mwﬁ/&.ﬂ%ﬁfmﬁﬁo SR %0" Dandridge m.%ﬁam.m._l_
U &AL IERC BB C NBIWKIE O H U | I QIS H & & 9 [E B R O 1 b 28
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%ik.w%w_uubw MR HE ( VEBEEURE SO S cUIVESOMI R T HOEN O THKBERE, SVURL
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#  (minimal protection) ) ¢ VRO #iLd e ) VR VAR KKIERE ¢CROEHM U OIVEVRSVY RS R BHRIEL
HEU QKBS NEHEE, 2V o UBHPeR” WOLMHEVEH" R (fraternity) VRV KHER0E
B N RH R
HFYe oL NE VORI CERBENIFELRES OO Pyra P s unEss” N &ROR
BoRel NESHE, VERPQUBHO W I NEVORGHEEY»" HHCYU N YT S HEVORER
QT A—NANTYKLEN—2 RS WA — s N O XK EEREIX R $-Q 2 DeShaney v. Winnebago County Depart-
ment of Social mmwiomvﬁE%wﬂbiﬁA&ﬂﬂT% AU’ FEHE((CEEES NI | MRy O\ Wnﬂwnwo
UL ENT N 40 | RYOHL S KMV L Ve RENHC | BERER" HKEL NiE o ge°
W R U £ R R OISR 1 MK AR IR £ 4 0 BRI S i -V SRR E NV 2 HIE e EIE © £ 48
O RERUECAEROE SH UL KV EEECHEVEO N X RUEBRCEER 2RIV S0 UBAR0°
wALLNNT NS AFDC & D — 2 X AT S 0 QDEHESEES S SUEREEEUERYY EFIE(SRAYX
@ﬁﬁ\éaum&%@%@&%@mﬁémﬁ&ﬁﬁ%u%ELtif\%MEL@%@%«@R%&@%%#%%%
BURESVIRIEV2IRLEEL €07 N IUBERO FECHB VR HEREwHLR 0V CHERR
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) Goldberg v. Kelly, 397 U. S. 254 (1970).
) See, e. g., Shapiro v. Thompson, 394 U. S. 618 (1969); United States Department of Agriculture v. Moreno, 413 U. S. 528
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(1973); United States Department of Agriculture v. Murry, 413 U. S. 508 (1973); New Jersey Welfare Rights Organization
v. Cahill, 411 U. S. 619 (1973); Memorial Hospital v. Maricopa County, 415 U. S. 250 (1974).

() L. TRIBE, AMERICAN CONSTITUTIONAL LAW §§ 16-49 to -50 (2d ed. 1988).

(8) Dandridge v. Williams, 397 U. S. 471 (1970).

(8) TRIBE, supra note 225, §16-57, at 1663.

(8) United States v. Kras, 409 U. S. 434 (1973) (B#irC EREE W0 UL OtV DWW QIHO - R SIRIEMAIRNE);
Orwein v. Schwab 410 U. S. 656 (1973) (ERWE ( SEER - D cEHUE OV Q1 Il = © HiiE e
RUHRI) ; Lassiter v. Department of Social Services of Durham County, 452 U.S. 18 (1981) (RO N K ¥ EZNIR Y ~ 0
KB QR UE O Y OIRSER ¢ € RR<H).

(8]) San Antonio Independent School District v. Rodriguez, 411 U.S. 1 (1973). Bt XX OKN (H#) RicRk™ MR -
ERMNANLS EEL BN REXB UKL L0 | WXLCEREMBUVLELR UL BEGL ORI~ 8 L0 EEE S
BRVEESEXY A0V | <IMoRICIE U L8 QLR D0 1) Ui ﬁ@ﬂE@AI?ﬁ:ﬁi?é ﬁm
%ﬁz.%mwﬁéﬁé%o NEHEL€e° HHme” THL 05 ) KKRU~ RV Bav THKEER) € Wii»
Fle-

(&) E. g. Schweiker v. Wilson, 450 U. S. 221 (1981). (| {#Q Q- FERINTEMEIHIT Y SSI B pl$E O 4 5 TR 4=
OMEKEH | K| | DRI X D48 S U R UE)

(R]) E. g, Zablocki v. Redhail, 434 U. S. 374 (1978) (T|HIO WV 3 e HKEBHIN E O KIS W I~ o 2 28 LB O VTR

CHERINE e VO EHE RO U OKEMBMEB PN I NRERVEORM S U RO BP0 v
+&); Plyler v. Doe, 457 U. S. 202 (1982) (fHHI<EIES 1 L Qi iHR € SIS & K0 O QL E MR EHIPEEEE L X 4o r0
AU KRUER).

(8) BN Zablocki AR BT QBT KR D (Zablocki, 434 U. S. at 386) 7 Plyler X BRIC WML TRE VB3 %
FOHUEANHO ROV HEH G o VO RECHUHHLHECKIEDE L « 0 vHMEw 0 (i HV S UBEV L
o4 Cua%s 457 U.S. at 224.)°
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(8) TRIBE, supra note 225, §16-52, at 1658

FB) . =N~ N3 HURE (social goods) SRERMHMIEVLQBHAW ZE-C oUW S0° Q018 0<E
SHEVHURER ExBEREE ! CEE #HER ( B R ( CREE BIRQ i ¢ CEIERNER &iF
0 ¢ RN B QB VERS O ( CEEIESY YRVLREICCER P RREHMESVYSS” HEOBRES
BRIE L~ O VIRV R 50° KR (injustice) R0 1 EXBREEMVS O VEREEC | BERES
FUEECER+ o REFRWH O FHRENH UL @R WK E 0 ) Vi IR €0° 1 BV Ve’
FULEUEROKTHHSBRVS ULV GOV YPRUAOVECKS 0 HUREREZEELOR ey 0N H
I (item) W-2+24% 58S EM (subjugation) ¥ €:20° HOEMWERMFCSR | HOLEHUEEVHE L I4. at 1659, 3
QNN BRI R R L E 0 v IR | AT S RS E UEY D Q0 W R o0 H Y
54 5 SENYHOERLOE S VT HECHEECHBWEE S NU I cnURhUsy RENEESRU L o HBR
MESTDIRUAO PP PRS-y | BOHERE (legal alchemy) L+ 0 WEOHMBER BNV 0 1) U W-E e 1)
ARG IHUUHeO VRS RV IR 4.

(8) I1d. §16-59, at 1672.

(8) 489 U.S. 189 (1989).

(8) Tribe, The Curvature of Comstitutional Space: What Lawyers Can Leam from Modem Physics, 103 HARvV. L. REV. 1, 8-14
(1989). DeShaney &KL 0 S o7 I (1) HRLeD—P SN N D - ORBEN QR

(8]) James v. Valtierra, 402 U. S. 137 (1971). (SHEZHELHP NN H & = LB O HE RIS HEWBE VO U RN T
R NEFEHROPV UK UIE)

(8]) Ball v. James, 451 U. S. 355 (1981). (RBEEHRECU (director) S U Mk HERERUER D" 0
QUREEEC NEK U RE S U2 Zrbt e v 8 N N AEH R VL R UER)
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) Winter, Changing Concepts of Equality: From Equality Before the Law to the Welfare State, 1979 WasH. U. L. Q. 741 (1979).
) Edelman, The Next Century of Our Comstitution: Rethinking Our Duty to the Poor, 39 HasTings L. J. 1, 8-19 (1987) ;
Morawetz, Welfare Litigation to Prevent Homelessness, 16 N. Y. U. REV. L. & SoC. CHANGE, 565, 566-67 (1987-1988).
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(£) Currie, Positive and Negative Constitutional Rights, 53 U. CuL. L. REV. 864 (1986).

(£) Black, Further Reflections on the Constitutional Justice of Livelihood, 86 COLUM. L. REV. 1103 (1986).

(%) Id. at 1113,

(B) &hlig (1) Qe

(2) Edelman, supra note 242, at 19-23.

(8) ld. at 25.

(8) Md. at 54-55.

(B) 1. at 55.

(8) See Williams, In the Sﬁpreme Court’s Shadow: Legitimacy of State Rejection of Supreme Court Reasoning and Result, 35 S. C. L.

REV. 353, 354-55 (1973).

(&) Edelman, supra note 242, at 55-60.

() Lindsey v. Normet, 405 U. S. 56, 74 (1972).

() Seee. g.. Hodge v. Ginzberg, 303 S. E. 2d 245 (1983). ERXPL B D H X~ DR NI NELGLRELN—NF 2
£~V K# (The Social Service for Adults Act) © BRETEU IV #— (A K UR 4R <MKl e —V X QEEERME O
RKR°

() Edelman, supra note 242, at 56.

(8) E. g., Sard, The Role of the Courts in Welfare Reform, 22 CLEARINGHOUSE REV. 367 (1988).
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(&) See Morawetz, supra note 242; Note, A Right to Shelter for the Homeless in New York State, 61 N. Y. U. L. REV. 272 (1986);
Connell, A Right to Emergency Shelter for the Homeless Under the New Jersey Constitution, 18 RUTGERS L. J. 765 (1987).

(%) Massachusetts Coalition for the Homeless v. Secretary of Human Services, 400 Mass. 806, 511, N. E. 2d 603 (1987). 11

82 () ¢eo0—PANNND - oBEpREE

(N) Morawetz, supra note 242, at 572-77.

(8]) N.Y.CONST. art. XVII, §1

(8) E. g. N.C.CONST. art. XI, §4; ALA. CONST. art. 1V, §88.

(2) Neuborne, Forward: State Constitutions and the Evolution of Positive Rights, 20 RUTGERS L. J. 877, 893-901 (1989).
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SR - FEREORBECHREERZ MALELRRL

e BES T#E, HioEH Vs BEHEr e ROV
Q° mREUE e RN R — R RO LI O LIRS ER O R U O B HoRY O Ee L&
MEVBESYSQUBL R0~ {N%2N~ (Joel F. Handler) e - O ~"9 N™NIN >~ (Rand E. Rosenblatt) €
BaERoO N5
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(£2) Handler, Continuing Relationships and the Administrative Process: Social Welfare, 1985 Wis. L. REv. 687, 690-91 (1985).
KR EEEX (HS) DT =NNEC S z2n—3" By | RULSHCHHIN R 5 v HHUBEH e v -2 XX VE
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(8) AN N=n—%530000€ Tm#, SR O 51" ] HANDLER, LAW AND THE SEARCH FOR COMMUNITY 15 (1990).

) Handler, supra note 275, at 698.

) HANDLER, supra note 276, at 133-34.
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(8§
(£) J. HANDLER, THE CONDITIONS OF DISCRETION: AUTONOMY, COMMUNITY, BUREAUCRACY 285 (1986).
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) Handler, supra note 275, at 693-99. mx >R 1" MO HMERE (social welfare) BV O VY FITFE -2 (0w K04

647 (2-257) 659



BB e QR ER° FHIE - B Th x> RULSTOEUKEFEHONR (1), (HZ) KRS HIREe

HERE®

HANDLER, supra note 279, at 149.
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NR—pP XL VERW YWY S Q% Rosenblatt, The Courts, Health Care Reform, and the Reconstruction of American Social Leg-
islation, 18 J. HEALTH POL. 439, 443, 444-49 (1993).

(&) Rosenblatt, supra note 99, at 92, EfEM LTI~ ANNN D 2 QHE (U ORE e THUEHER - WESREW
R, w@v) WEEF02Q0UIVY XIR-EBE M xoRUATQEDSNEEVEIARTORE, (HE) 1 Ri—1
RIIKRE°

&) Id. at 97.

8) 489 U. S. 189 (1989).
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(&) Lindsey v. Normet, 405 U. S. 56, 74 (1972).

(&) Youngberg v. Romeo, 457 U. S. 307, 317 (1982). (FHIRE SEEFMHEJER ( S<EV 5 oS KIRI- 20 S 7
LR R ST KT RIE R © © i MW KA ¢ 2 QIFHE RS O ERSREEHEE - ¢ iRk | EREHS
e — e N Y XEEIERURBOUER)

(&) DeShaney v. Winnebago County Department of Social Services 489 U. S. 189, 200-01 (1989).

(&) Rosenblatt, supra note 99, at 99-102.

(8) Id. at 97-99. See e. g., Lyng v. International Union, United Automobile, Aerospace and Agricultural Implement Workers of
America, UAW, 485 U. S. 360 (1988) (XM QMR 5 0 BN — 2 K &2 N T QUREEEw b R B KSR
HQERINK - NN U R IR E N R EER I MO MO N— 2 K a N NHOHEH LR | DHOEECmEL
HAE Q- HPEE 2 IX D4 5 VR UE); Kadrmas v. Dickinson Public Schools, 487 U. S. 450 (1988) (h#XixI 12 32 M)
IXKCRELZHVE T HRHFHBUIN SN 5 V0K UE); Schweiker v. Chilicky, 487 U. S. 412 (1988) (¥R H
#¥ (CDR) DO AN LET VXS L~ o Bl HED O MEN TS 7 KUK HE Ko 88 i ge ks
WEEOUHOROMURKI A — - DY XEHNCOHERELDOIUER), vVOESORLOREREL O S v E’
Rosenblatt, supra note 290, at 456-73.

(8B) H. at 467.

(8) W o817 THROKI (¢ MEEERFESVCHELR LY NEE EvERMBE WHIEY SOV Rs” K oMo
SWihR-» THrye, {ECEIRVIEN0 Y M 5:0° Rosenblatt, supra note 99, at 108.

Id. at 104.

Cf. Southern Burlington County NAACP v. Township of Mt. Laurel, 92 N. J. 158, 456 A. 2d 390 (1983).

) 400 Mass. 806, 511 N. E. 2d 603 (1987).

) See generally Sard, supra note 182. EfEXT" ERRFICHEEX (AFDC € KESEEmH D w3 0 B RERE O g’

AFDC WMERBU ST~ AXKT) KOEREERHNETREF KLY CEMER ULV 0w 57
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Theory of “Right to Welfare and Social Security” (2)

Yoshimi KIKUCHI*

Introduction
Chapter 1 Social Security System and “Right to Welfare and Social Security”
in the United States
(1) Formation of Social Security System and “Privilege” Theory
(2) “Entitlement” Theory
(3) Effect of “Entitlement” Theory and Supreme Court’s Failure to
Establish “Welfare Rights”
Chapter 2 Recent Theories of “Right to Welfare”
(1) Constitutional “Welfare Rights”
@ Frank . Michelman (Vol. XLVII No. 1)
@ Laurence Tribe
(® Theories in the 1980's
(2) Right and Discretion
(@ T.D.Campbell & D. ]. Galligan
@ Joel F. Handler
® Rand E. Rosenblatt
(3) Jurisprudencial Approach
(@ Ronald Dworkin
® Alan Gewirth
. Chapter 3 Theory of “Right to Welfare and Social Security” in the United
States
(1) Fundamental Characteristics and Ideals of the Social Security
System in the United States

(2) “Right" Theories on Social Insurance and on Public Assistance
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(3) “Right to Welfare and Social Security” in the United States
(4) A New Viewpoint to Reconstruct Japanese Welfare and Social
Security Law
Conclusion

In Chapter 2, I investigate some theories of “right to welfare” since the 1970’s.
First, 1 consider Frank 1. Michelman’'s articles on constitutional “Welfare
Rights”, Laurence Tribe's analysis of Supreme Court cases on the Equal
Protection clause and some theories which focus on state Constitution or state
court cases. Second, T. C. Campbell’'s “discretionary rights” model, D. J.
Galligan's discretionary model, Joel F. Handler’'s “cooperative decision-making”
model and Rand E. Rosenblatt's “social duties and group rights” model are
examined. Those theories mainly treat the problem of administrative discretion,
which is closely related to the rights issue. Third, I consider two political
phylosophers’ theories. One is Ronald Dworkin's equality-based theory and the
other is Alan Gewirth’s “Agency” theory.

In Chapter 3(1), I explore why the ideas of “right to live” and “social
solidarity”, which are considered to be two main ideas underlying Japanese
social security programs, have not widely spread. I look at how the absence of
these ideas relates to some characteristics of the social security system in the
United States, such as the lack of a Federal general assistance program and
national health insurance.

In 3(2), the reason why most “Welfare Rights” theories in the United States
have considered mainly the AFDC program is examined.

In 3(3), 1 consider which characteristics the theories of “right to welfare and
social security” in the United States have.

And in 3(4), I focus on the idea of “liberty” as a final purpose of welfare and
social security. It is the most important suggestion derived from various rights
theories in the United States. It would also be a kind of “side constraint” to the
Japanese social security ideals, “right to live” and “social solidarity”.

Finally in Conclusion, I leave some themes which I can't explore in detail in

this article as pending questions.
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