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= Auerbach, Das Gesellschaftswesen in juristischer und volkswirtschaftlicher Hinsicht unter besonderer Beriicksichtigung
des allgemeinen deutschen Handelsgesetzbuchs, 1861, S. 237,ff., insb. S. 258. NoH 2% » {4 HECmNUN»0D P 2y
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PoeERR BHEHOLEENIER FoBRKY HESNERP 0V VEREVIOVINES (2 a O, S. 257) #EoAdER
HEp Y @RIV EURL V8N Y BRE<XYRPFe2QP L S0 AvERP oLy RE<ERHEF ¢ vt
B<t0u (a a 0, S.239)" iy HOBRPAUESORNOY Ko< Y R o nBH R HRE
B0 Q BHBEUIMKOUAIVRS Y EOHEREINHOLSIUOW L0 (o a O, S, 258f) Lyon-Caen et Renault,
Manuel droit commercial, t. II, n® 686 bis.

N Endemann, Emsmm_mamorw S. 263, Ring, Das Reichsgesetz betreffend die Kommanditgesellschaften auf Aktien und die
Aktiengesellschaften vom 18 Juli 1884, 2 'Aufl, 1893, S. 213 u. 279f. =N ¥’ FR<LNRE P ¢ ngRoLB<VE D7
¥4 < (Zeichner u. Ubernehmer) Y 0@ RO Y HHOL AN #D LERIFE SN ¢ QETHEIB VS W
QMM R f5088 5 A0° Petersen u. Pechmann, Gesetz, betreffend die Kommanditgesellschaften auf Aktien und
die Aktiengesellschaften vom 18 Juli 1884, 1890, S. 341, Schmidt, Die Zivilrechtliche Griinderverantwortlichkeit nach
deutschem Aktienrechte, 1888, S. 19. M d w s 2%’ XRTEW<SN R RERER AULRYEEF 0 YIEHoR¥EY O 5V % {ET
RANOE S BE<OFENSANEOV S0 LY D oBEPLS% RHeNBELSERE< - SHEHR Y ¢ "
DB KEEQREPE O VY BE<LE HY40 VELYRAORY SePEBROLH<VOVREURHEIY S48 5§
HYLS PN 0»Q VB O Sie°

@ Gareis, Das deutsche Handelsrecht, 8 aufl,, 1909, S. 226 f, R—n v K ERLEBP<QA S RN DN bIoREY o
HH N IONER 0 %" BREULCBRoMNY o U R NEM I ewQ Ut 10° Renaud, Das Recht der Actiengesellschaften,
2 aufl,, 1875, S. 243,

< Wiener, Die Errichtung der Aktiengesellschaft und die Griinderverantwortlichkeit, ZGH, Bd. 24, S. 31.

i Witte, Erorterungen zum Recht der Aktienvereine, ZHR, Bd. 8, S. 23{., Jolly, Das Recht der Actiengesellschaften,

ZDR, Bd. 11 S. 352, ff.
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© Laband, ZHR, Bd. 7, S. 621.
&= Laband, a. a. O., S. 620.
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— Auerbach, a.a. O., S. 255, Labaud, a. a. O., S. 621.
N  Auerbach, a. a. O., S, 246 f,
o  Wiener, a. a. O., S. 47, 51 ff. u. 468.
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= Witte, a. a. Q., S, 231, Jolly, a. a. O., S. 352 ff.

& Ring, a. a. O,, 8, 2781, Petersen u. Pechmann, a. a. O., S. 79 u. 343,
& Ring, a. a. O,, S. 279.

< Renaud, a. a. O., S. 3891.

B Wiener, a. a. O., S, 48ff.
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Deutsches Privatrecht, 1895, Bd. 1, S, 486 ff. u. 534 ff,

O. v. Gierke, Genossenschaftstheorie, S. 132 ff., Derselbe, Privatrecht, Bd. 1, S, 486.

. v. Gierke, Genossenschaftstheorie, S. 121 u. 135§,

. v. Gierke, Vereine ohne Rechtsfihigkeit nach dem neuen Rechte, 1902, S. 7, Anm. 2{. u. S. 40.

. Gierke, Genossenschaftstheorie, S. 124 Anm, 2 u. S. 133 Anm. 2 Derselbe, Privatrecht, S. 545 Anm. 51.
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= Lehmann, Das Recht der Aktiengesellschaften, Bd. 1, 1898, S. 353.

S—v A E HECENMMVREHAMEC KRR O (Bestandtell) VD (a. a. O, 8. 322) H<LBWOHKLAVFEQWES | K (das
letzte Glied in der Kette) N&w VW 510 (a. a. O., S, 416.)°

Lehmann, a. a. O. S. 310.

Lehmann, a. a. O., S. 353 n. 357{.

Lehmann, a. a.,, O., S. 346, 353, 357 {., 377 f. u. 443.

@ Pinner, Das deutsche Aktienrecht, 1899, § 189 II, Lehmann-Ring, Das Handelsgesetzbuch fiir das deutsche Reich, 2 Aufl.,
Bd 2., 1913, § 200 Nr. 1, Staub’s Kommentar zum Handelsgestzbuch, 11 Aufl., 1921, § 186 Anm. 9 u. 17, §2.00 Anm. 3, 5, 6
w4 (D anhe’ H—25Q%o N WELQHMHEIY<OREY R0 0ER (ein nasciturus im Gebiet der juristischen
Person) VgV 510° a. a. O, §200 Anm. 3.) Homberger, Das Recht der entstehenden Aktiengesellschaft, 1906, ({24
g ORE-HY o RBHRMERESRNIR | P Wi | BRIESEYVOBEREEWRY 510° 00 A" @ | i
QRHIDELOHMEY O SVEAHAOVHENEE VRV S10R VOSEHMPELEVRR® £ 4 ¢ AR—EHELMNBICHIBY v
PRI MREEEQUHOER] MR IVE HHEKENHOREY ERHEFQUL LERE P02 QUEEL ¢ e ulae’
M ¢ WS HE R UREHERKEY O SV EHVERIV SRS | O EUREHS SOMEPOHEQBENK b0
Q90 &°), Miiller-Erzbach, Deutsches Handelsrecht, 2 u, 3 Aufl,, 1928, S. 250 u. 252 ff., Schreiber, Die Kommandit-
gesellschaft auf Aktien, 1925, S. 36{., u. 64{., Wieland, Handelsrecht, Bd. 1, 1921, S. 411 {f. u. Bd. 2, 1931, S. 58 ff. u. 70
ff., Schlegelberger-Quassowski, Aktiengesetz, 2 Aufl., 1937, Anm. 8 vor §16, §34 Anm. 2, J. v. Gierke, Handelsrecht und
Schiffahrtsrecht, 7 Aufl,, 1949, S. 242 ff. insb. S. 249 ff., Dregger, Haftungsverhiltnisse bel der Vorgesellschaft, 1951, insb.
§§ 9-11.
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Wieland, a. a. O., Bd. 1, S. 394 {., 399 ff. u. 425 ff.

Wieland, a. a. O,, Bd. 1, S. 412, Bd. 2, S. 70{f. u. 76.

Schlegelberger-Quassowski, a. a. O., §1 Anm. 2, §34 Anm. 2 u. §48 Anm. 2.

Wieland, a. a. O. Bd. 1, S. 395, 398 ff., 408, 417, 431, 473 ff., 486 ff. u. 508 ff., Bd. 2, S. 70, 88 ff. u. 116 ff., Schlegelberger-
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Quassowski, a. a. O., §34 Anm. 8)°
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Gadow-Heinichen, Aktiengesetz, 1939, § 22 Anm. 7 u. 9, §34 Anm. 3 u. 5.
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PROMOTER’S LIABILITIES IN CASE OF FAILURE
OF INCORPORATION (pp. 47-96)

—Reconsideration of promoter’s legal position—

Yoshimichi HIRAIDE

Asst. Prof. of Commercial Law
The University of Hokkaido
Faculty of Law

CHAPTER 1. PREVIOUS THEORIES CONCERNING
PROMOTER’'S LEGAL POSITION

I. Individualistic theories

Many theories about promoter’s legal positions have been
published especially in Germany. The main objectives of them are
to clarify the legal relations between promoters and a corporation
which they are going to incorporate; in other words, how the
rights and obligations to subscribers for shares and to other third
parties, which are caused by promoters in order to create a corpo-
ration, should belong to a corporation after it is incorporated. These
theories are generally classified into two groups of individualistic
theories, which do not recognize the legal existence of “corporation
coming into existence” (entstehende oder werdende Aktiengesell-
schaft), and organic theories, which recognize such existence. Those
which belong to the first group, are theories which use the ideas of
agency, management without mandate, contract for a third party,
legal acquisition, constructive transfer, legal succession and so on.

Even these individualistic theories, of course, recognized that
a corporation was not suddenly born only by registration, and tried
to consider procedures of incorporation as a growing process. For
example, they recognized the existence of partnership (BGB Gesell-
schaft) among promoters or among subscribers for shares, the purpose
of which was to found a corporation. But these partnerships existed
separately from a corporation which was going to be incorporated
and its “former self” (Vorleben) was not recognized by them.
Some of them construed that, though the existence of corporation
was not recognized by the public before its registration, a corpo-
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ration effectually existed as an ‘“‘aggregate body” (Mehrheitsverband),
which was an inperfect legal person, among the internal parties
after it was organized (errichtet) even before it was registered.
Nevertheless, they did not recognize the identity between such an
association which existed among the internal parties, and a corpo-
ration which was incorporated through registration, and they con-
strued the latter as the former’s successor (Rechtsnachfolgerin).

In Japan, many theories have been also published under the
influence of German theories. At first, the theory which used the
idea of contract for a third party, and then the theory which used
the idea of legal acquisition, became prevailing. They also
recognized only the existence of promoters’ partnership but not the
existence of former self of corporation.

According to these theories, it was quite natural that only
promoters should be liable and expenses of incorporation should be
only at their charge in case of failure of incorporation, because all
rights and obligations to subscribers for shares and to other third
parties, which had been caused by promoters in order to promote
incorporation, had belonged to nobody but promoters. Therefore,
in Germany, almost nothing was mentioned about legal relations
in case of failure of incorporation, but that subscribers for shares
did not have to meet the charge for expenses of incorporation. In
Japan, the Art. 194 of the Commercial Code was construed as
providing a matter of course, and the Sec. 1 of the same article
was estimated as significant in providing that promoters should be
liable jointly and severally and the Sec. 2 as making it clear that
subscribers for shares should not meet the charge for expenses of
Incorporation.

Thus, these theories tried to explain how the rights and oblig-
ations which were caused by promoters in order to create a corpo-
ration, should belong to a corporation after it was incorporated, by
using the existing ideas which were generally used to construct
legal relations between individual persons. But they were not

conformable to the intentions of parties, and failed to explain all
problems without inconsistency.

II.  Organic theories
On the contrary to those individualistic theories, Otto von
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Gierke contemplated procedures of incorporation as a growing
process from a systematic and organic point of view, and recognized
the existence of former self of corporation, in other words, the
existence of embryo of corporation before its incorporation. He
regarded this as a “corporation without legal personality” (Verein
ohne Rechtsfiahigkeit). Karl Lehmann maintained his opinion that
promoters had not only the position of founder of corporation but
also the position of organ of corporation coming into existence
which was identical with the corporation after its incorporation.
And he emphasized that all rights and obligations which were
acquired by promoters within their authorities, naturally belonged
to the corporation after its incorporation without transference. This
“identity theory” (Identitéitstheorie) has been the prevailing opinion
in Germany.

In France, Edmond E. Thaller had an opinion that the nucleus
of corporation was formed by subscription for a part of shares,
which grew into a perfect corporation through subsequent partici-
pation of many subscribers, and it had an “internal legal personality”
(personalité morale intérieure) from the beginning. However, he
did not regard promoters as its organs but as managers without
mandate who should work in order to incorporate it for subscribers.
Georges Ripert also recognized the existence of corporation coming
into existence which had a certain legal personality, before its
incorporation, and regarded promoters as its organs. And he
emphasized that promoters made contracts which were necessary to
create a corporation, under the name of corporation coming into
existence, and all rights and obligations which were caused by these
contracts, belonged to such a corporation.

In Japan, Kotaro Tanaka tried to construct a theory which was
based on the real situation. He also recognized the legal existence
of corporation coming into existence as a corporation without
legal personality, and regarded promoters as its executive organs.
According to his theory which was fundamentally the same as the
German prevailing opinion, all rights and obligations which were
acquired by promoters within their authorities, belonged to a corpo-
ration coming into existence, and so they naturally belonged to
the corporation after its incorporation without succession nor trans-
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ference. This was an epoch-making theory and has been the
prevailing opinion in Japan. I fundamentally agree with him.
According to K. Tanaka’s theory, however, the existence of
corporation coming into existence was recognized only when it
could be incorporated. When it failed to be incorporated, its ex-
istence was legally denied retroactively to the beginning, as if a dead
embryo was born. Therefore, promoters lost their positions as its
organ, and all rights and obligations which had been caused by

promoters in order to create the corporation, belonged to nobody
but individual promoters.

O. v. Gierke also maintained that, when a positive law allowed
a corporation to be a legal person on condition that certain require-
ments should be satisfied, the existence of such a corporation should
be denied if it did not satisfy the requirements. He further asserted
that the existence of former self of corporation was worthy to be
recognized only when it could be incorporated ; and when it failed
to be incorporated, it was in vain. G. Ripert also admitted that,
in case of failure of incorporation, a corporation coming into
existence was not to exist at all and promoters should be personally
liable for contracts which they made under the name of such a
corporation.

However, once the legal existence of corporation coming into
existence is really recognized, the existence should not be contingent
on its incorporation. Of course, as Ludwig Homberger emphasizes,
since the prime purpose of such a corporation is to be incorporated,
it is no longer worthy to exist in case of failure of its incorpo-
ration, but the existence should not be retroactively denied. In this
case, such a corporation should be dissolved because of the impossi-
bility of accomplishing its purpose, and promoters who are its
executive organs should become its liquidators and pay its debts to
its creditors and then distribute the remaining assets among the
subscribers for shares. Since the subscribers are its members, its
creditors ought to have the right to receive payment in preference
to them. Thus, the existence of corporation coming into existence
should be recognized and promoters should be regarded as its organs,
irrespective as to whether it would be incorporated or not, and it
should be liable for its debts with its asstes.
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But if promoters should not be authorized, as K. Lehmann
asserts, to do transactions which are practically necessary but not
required by law for incorporation, a corporation coming into ex-
istence can not be indebted by promoters’ transactions against third
parties, and we do not have to worry about the problem of pro-
tection of its creditors, that is, there is no important difference in
conclusion between the theory that it should be dissolved and
liquidated and the theory that its existence should be retroactively
disregarded, in case of failure of its incorporation. Promoters’
authorities, however should not be limited to the transactions which
are required to do by law but should cover all transactions including
those of renting an office, employing secretaries, ordering to print
share subscription forms etc., which are practically necessary to
bring up a corporation into existence.

If a corporation coming into existence should be construed as
a partnership (BGB Gesellschaft) and its members should be person-
ally liable for its obligations against its creditors, there is also no
problem of protection of its creditors. But a corporation before
its incorporation is a “Verein” as it is after its incorporation. Even
though a corporation coming into existence has no legal person-
ality, it should not be construed as a BGB Gesellschaft in Japan
where we do not have such a provision as the Art. 54 of BGB in
Germany.

If it can not have a legal ability until its incorporation, while
it is construed as Verein, it is of no use to construct that a
corporation coming into existence is dissolved in case of failure of
its incorporation, since rights and obligations can legally not belong
to itself. The identity theory, however, should presuppose that it
has a legal ability. Although it has no legal personality, so far as
its legal existence as Verein is recognized by our positive law, it
should have a legal ability, even if imperfect, to have its own
rights and obligations, and such a Verein is dissolved in case of
failure of its incorporation.

Along with this organic construction of promoters’ position,
the other individualistic position should not be disregarded. When
they fail to incorporate a corporation, they should meet the charge
of all expenses of incorporation in order that the expenses should
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not be at charge of subscribers for shares and that the full amount
of payment for shares should be refunded to them, because it is
promoters’ business to organize a corporation and they undertake
to do it at their own risk for subscribers for shares.

According to the prevailing opinion in Japan, when a corpo-
ration is incorporated, its promoters are not liable for its obligations
which are caused by them as its executive organs within their
authorities. Of course, an organ of corporation is usually not liable
for an obligation of the corporation in the same way as an agent
is not liable for an obligation of his principal. During the process
of incorporation, however, the public can not know whether and
on what scale a corporation coming into existence will be incorpo-
rated. Therefore, we should realize that its promoters, besides
itself, should be liable for its obligations to its creditors who transact
with it in such a stage through its promoters.

Thus, a promoter has such a double position. A transaction
which is done by him, has a double effect because of his double
function. Only by this dualism, all problems which may arise
during the process of incorporation may be clearly explained without
inconsistency, and all rights and liabilities of every party may be
properly established to their satisfaction.

CHAPTER II. LEGAL NATURE OF CORPORATION
COMING INTO EXISTENCE

I. Introductory

Formerly, associations were used to be classified into two
groups of partnership (BGB Gesellschaft) and of corporation with
legal personality (Korperschaft od. Verein mit Rechtsfihigkeit). In
order to examine the nature of association, however, we have to
distinguish the nature of association itself from the qualification of
legal personality which may be obtained by some associations. So
far as the nature of association itself is concerned, associations
should be classified into two groups of BGB Gesellschaft and of
Verein irrespective of its legal personality.

From the sociological point of view, an association which is
organized by few members, is regarded as a BGB Gesellschaft,
while one which is organized by many members, as a Verein. When
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we examine the lagal nature of association, however, we have to
distinguish the legal study of association from the sociological study
of it, and its legal characteristics from its sociological ones. There-
fore, the legal nature of association should be judged according to
the way how it is legally organized, irrespectively of its sociological
characteristic, like the number of its members.

If it is theoretically inevitable to presuppose its legal ability
(Rechtsfahigkeit) in order to organize an association as Verein, a
Verein must theoretically have a legal ability even if it has no legal
personality and such a legal ability must be not quite the same as
a traditional legal personality. And if a Verein without legal person-
ality is recognized to exist by the positive law, such a Verein must
be recognized to have a legal ability by the positive law and the
real nature and function of a traditional concept of legal personality
should be reexamined under the present positive law.
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