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S Ibid, p. 126.

B Ibid., p. 126.
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Ibid.,, pp. 8-9; Morrison, Tort, p. 94 (in A Century of Family Law).

Edwards v. Porter. [1925].

Ibid., p. 10, per Vicount Cave.
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& Ibid, pp. 351 et seq. ,
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@ Ibid., p. 288.
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MATRIMONIAL PROPERTY LAW
OF ENGLAND (II)

Kimiko Asamr
Asst. of Comparative Law
the University of Hokkaido

Faculty of Law

After the Married Womens’s Property Act, 1882, was put into
practice, soon arose some questions. The most difficult question
arose in connection with the husband’s liability for his wife’s torts.
In common law, the husband was under a liability for torts com-
mitted by his wife before or during the marriage. Was he still
liable under the Married Women’s Property Act, 1882, which seemed
to give her the capacity of a single woman? This question arose
from a reading of the section 1 (2) of this Act.

After a series of cases, the House of Lords determined with ma-
jority that the husband could not be' relieved from this old liability.
Indeed the attitude of the House of Lords showed the traditional
English lawyer’s affection to the old common law rule as well as
the tendencies of limiting the judicial function in the cases of the
application of the statute. But the decision of the House of Lords
was realistic, because we can perceive that it realized the fact that
the majority of English women had no separate property at that
time.

Law Reform (Married Women and Tortfeasors) Act, 1935,
however, removed this husband’s liability, according to the opinion
of the minority of the House of Lords. The minority had asserted
that the previously existing legal unity between husband and wife
had been dissolved by the Married Women’s Property Act, 1882,
the unity which was the whole foundation for the old common law
rule as to the husband’s liability.

When we speak of the legal equality between sexes and of the
principle of separation of property in England, usually we mean the
legal form and system at this stage.

But, the problems arose again concerning with s.12 and s. 17
of the Married Women’s Property Act, 1882. The present paper
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deals with only s.12 which allows the wife to sue her husband in
tort only for the protection and security of her separate property.
Besides, this section provides that the husband and wife should not
sue each other. Speaking of the former principle, it does not re-
cognize the legal equality between husband and wife. Should the
same right be given to the husband ? The latter principle may work
to the disadvantage of the third person. This principle stands for
the treatment of husband and wife as a unity, and for protecting
the unity from its dissolution. If this treatment makes disadvantage
to the third person in the cases of tort, what remedy should be
given to him ? These problems seem to be closely connected with
many cases concerning with s. 17 of the Married Women’s Property
Act, 1882. ‘
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