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= The International Who’s Who. 1962-3. 26th ed. London.
B EMNELEDY R 0°

P. C., M. A ; British Lawyer ; b. 99 ; ed. Magdalen Coll., Oxford.

Called to the Bar, Lincoln’s Inn. 23 ; K. C. 38 ; High Court Judge 44; Lord Justice of Appeal 48-57 ; Nominated Judge for War
Pensions Appeals 4548 ; Chair. Cttee. on Procedure in Matrimonial Causes 4647 ; Lord of Appeal in Ordinary 57-62 ; Master of
the Rolls 62— ’

Publ. Freedom under the Law 49, The Changing Law 53, The Road to Justice 55.

Fair Close, Cuckfield, Sussex, England.
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SUMMARY OF ARTICLES

LORD DENNING AND HIS DECISION

Kimiko AsamI
(Doctor of Law)

No one can deny the important role which the judicial
decision plays in the law of England. Nevertheless, it must be
said that the question what is the true nature of the judicial
decision hasn’t been answered precisely yet, and this can be
said even about the question concerning the main points of ar-
gument on the judicial decision. The present paper intends to
consider these difficult questions as concretely as possible, th-
rough dealing with a case which was decided by the Court of
Appeal about ten years ago.

In Bull v. Bull ((1955] 1 Q.B. 234,;[1955] 1 All ER.
253), the trouble concerning a freehold thouse arose between the
plaintiff and his mother, the defendant. In this case, both par-
ties contributed to the purchase money of the house. The con-
veyance was taken in his name. The Court of Appeal dismissed
the appeal, and consequently the son failed an action. It was
held that as the plaintiff and his mother were equitable tenants
in common, so the mother would be able to remain in the
house unless the court might order the mother to go.

In this case, although the three judges took part in deciding
it, Hodson and Parker L.J]. merely said, “I agree”, and they
gave the decision into the hand of Lord Denning. So, in this
paper, Lord Denning shall be concentrated as the object of the
observations upon the process which yielded the conclusion of
this case.

First, his public career was referred to, and secondly, the
cases which he had held till he decided the Bull v. Bull were
mentioned. As the result of these observations, we find that
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after the 2nd world war, he dealt with a considerable number
of cases which arose between husband and wife concerning the
matrimonial home, and besides, he played an important role in
those cases.

But, in Bull v. Bull, he said that there was “no authority”
on the point. When we treat the Bull v. Bull with many cases
which arose between husband and wife for a background, we
must realise that the conclusion in Bull v, Bull wasn’t so novel,
and it was rather derived from the opinions of the judges con-
cerned with those cases. Nevertheless, for Lord Denning, it
appears that those cases were merely similar to Bull v. Btull
and couldn’t be an authority. If so, what was the index which
distinguished Bull v. Bull from those cases which arose bet-
ween husband and wife ? It must be found in the fact that the
son and his mother were decided as equitable tenants in co-
mmon and very complicated legal constructions were developed.
It couldn’t be found in the cases concerning husband and
wife. Furthermore, in the textbook or the Halsebury’s Laws of
England, Bull v. Bull is referred as a “law” relating with te-
nancy in common, separately from the concrete facts described
in this case or the effect which the conclusion brought on social
and legal life.

Of course, there will be no doubt, that when a judicial
decision is held, it is very important task for us to make clear
the reason why the conclusion and decision-making lying in it
came to and what they brought on the social and legal life, as
scientifically as possible. But, it seems to me that the task to
have a correct understanding of the words and logical con-
structions used in the decision to realise the conclusion is also
very important.

In this meaning, Bull v. Bull draws our attention rather
because of its high technique used for the rationalisation of the
conclusion than because of its conclusion itself. As the result,
the nature of the law of tenancy in common was clarified well.

When we talk on the development of law, it may be in-
volved in the meaning of the development that the past judicial
decisions or provisions of statutes to which the attention hasn’t
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been paid are looked at again more carefully from another an-
gle at the result of the new decision—making affected by the
" changing social and economic circumstances.

Therefore, it seems to me that to argue what part of the
decision is the ratio decidendi of the case, or what part of the
decision is important may be no meaning. In my opinion, all the
matters which are brought in the case to yield the conclusion
are important and the part of the decision which is to referred
as the authority in future, must be decided with relation to the
future cases.

We are unable to foresee what part of the decision will be
cited. The process in which the all the matters held by the
decision are carefully preserved, inherited and read may be call-
ed a kind of the development of law.
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