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The limits of overruling the judiciary law
—Some examinations into the Supreme Court’s

precedents on civil law—

Takeshi Kawar
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Problem

Overruling in Principle
Overruling in Theory
Overruling in Reasoning
Author’s View

LU v WO DD e

The author, inquiring into 12 examples of overruled pre-
cedents by the Supreme Court on civil cases, intends to research
whether limits of overruling the precedents should exist or not.

We can differentiate three types of cases where the court
gives decision which is different from an earlier one, according
to the subject which the Supreme Court has changed: (I) the
alteration in the principle, (II) the alteration in the theory, and
(IIT) the alteration in the methods of reasoning. In the case of
the alteration in the princple (I), there is no limit to the over-
ruling because the changes are inevitable in accordance with the

amendment to relating laws or the constitution. When the court
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changes the methods of reasoning (III), there is no limit to such
overruling, as the changes stay only in the composition of the
theory and the results are not influenced by these changes. To
compare with these, in the case of the alteration in the theory
(II), it must be examined whether there should exist in the over-
ruling any limit or not, for it might cause an influence on
civil practice.

The author proposes to classify the civil practice which are
influenced by overruling into three divisions: (1) practice in the
courts, (2) practice in the administration, and (8) practice in gener-
al. In these three divisions, we may disregard the influence
on the court’s practice by the overruling, since overruling previ-
ous cases is principally admitted in Japan, even if there might
be some restrictions from standpoint of the procedure law. And
about the influence on administrative practice there should be no
limit to overruling, as both administration and court are units
which compose the national organization, the former ought to
submit to the decision given by the latter. For this reason, only
the influence on practice in general remains to be important.

“Practic in general” means the ordinary transactions in busi-
ness or the practical forming of family relations or, in other
words, we may call it a kind of custom. Among custom we
distinguish one part which is different from the case law and
the other which is the same as the case law. When the court
gives a decision which is different from an earlier one and
when this leads the case law to coincide with custom, the
author names this overruling an “affirmation of custom.” On
the other hand, if the results of the change on the previous
case happens to counteract custom, this change is called the
of custom.” Finally, we also have overruling which ia called

“denial ‘“‘non-relation with custom.”
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The overruling which affirms custom (“affirmation of cus-
tom”) has no limit, because it does not harm the stability of
the law. And the case of overruling which is unconcerned with
custom (“non-relation with custom”) would yield the same results.
Most of the overruling by the Supreme Court belongs to the
above-mentioned categories. As for an example of “denial of
custom,” the author quotes the decision given by the Grand
Bench of the Supreme Court concerning the Law of Interest
Limitation (18 November, 1964, Minshu 18-1868). This decision
overrules the Supreme Court’s earlier one (13 June, 1962,
Minshu 16-1340), and the author points out that it exceeds the
limit of overruling.

The author points out two reasons why the overruling
which results in a denial of custom is not permitted. Theoreti-
cally, such overruling is illegal. According to Art. 2 of Horei,
which generally regulates the application of the law, the custom
has the same effects as the law without any prescription. But
once the court justifies custom, it becomes a customary law, and
the overruling against it is not admitted even by the Supreme
Court. Politically, overruling which counteracts custom is not
appropriate because it harms the stability of law.

These improprieties, which arise from exceeding the per-
missible limit of the overruling, may be corrected by what the
author calls a “factual overruling” to say nothing of amendment
of the law: the court, finding out the difference in facts of
the former case, adopts the new decision, or applys general
clauses like prohibiting the abuse of right or like the principle
of good faith. Also we can adjust unfair results by applying
other provisions (e.g. Art. 92 of the Civil Code) in order to
achieve reasonable results.

As there should be a limit in overruling, claims the author,
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it sometimes occurs that a judge of dissenting opinion in former
case in the Supreme Court might be obliged to turn his opinion
in latter case of such kind so as not to overrule a previous
case because the minority judgement in former case might be-
come views of majority by change of judges.

In concluding this paper, the author adds the following
remarks:

I. Concerning the relation between the case law and the
opinion of jurist in academy. If a jurist counters a decision by
the court, he is under an obligation to make clear the way in
which his opinion will be carried out as a law. Otherwise his
oinion can not be regarded as a responsible one. In other words,
he must examine whether or not the decision of the court should
be changed immediately: or if it should not be overruled, he
should illustrate the methods how his opinion would be actua-
lized. On the other hand, the court should not follow jurists’
opinions easily without testing their worthiness.

II. Concerning the relation between the case law and legis-
lation. When the Supreme Court gives a decision with dissent-
ing opinions, some legislative solutions should he found immedi-
ately. Till now courts and legislature have not been in close
co-ordination, and in such situation the administration must play

a great and important part of connecting the two organizations.
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