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(#~) Turner, “The Definition of Agreement under the Sherman Act : Conscious Parallelism and Refusal to Deal,” 75 Harv.

L. Rev. 655, 653 (1962). cf. Development of the Law : Corspiracy, op. cit.,, p. 1009 ; Wilcox, Public Policy, op. cit., p. 141,
[ 1 SHKECRE - VRTEPH BAOLERE | MU ORYE S HE DV NEPSORERUET & L Q& NR N
YK &2 QW ¥ & 5 | Report, op. cit., p. 39.

() HECHMNIREOUBEENY" Basle Theatres, Inc. v. Warner Bros. Pictures Distributing Corp., 168 F. Supp. 553

(W. D. Pa, 1958); Fox West Coast Corp. v. Paradise Theatre Corp., 264 F. 2d 602 (9th Cir. 1958); Ingram v. Phillips Pet-

roleum Co., 259 F. Supp. 176 (N. H. 1966); Morton Salt Co. v. United States, 235 F. 2d 573 (10th Cir. 1956); Paramount
Film Distributing Corp. v. Applebaum, 217 F. 2d 101 (5th Cir. 1954), cert, denied 359 U. S. 961 (1958), Rubenstein, Inc. v.
Columbia Pictures Corp., 176 F. Supp. 527 (Minn. 1959), aff'd 239 F. 2d 418 (8th Cir. 1961); Standard Oil Co. of Cal. v.

Moore, 251 F. 2d 188 (9th Cir. 1957), cert, denied 356 U. S. 975 (1959);, United States v. Singer Mfg. Co., Trade Cas. Par.

70,813 (1963), American Cyanamid Co., F.T.C. Dkt. 7211, Trade Reg. Rep. Par. 16,527 (1693), vacated and remanded on
the other ground 363 F. 2d 757 (1966), [HEQH IEEMK P S BELAEEKC-» O P2~ S04 0 80% 7 w10 5ok
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CENBKOBMERSAC LY Sl KM oRH Y O VRELE Y2 52 Independent Productions Corp. v. Loew’s
Inc., 27 F. R. D. 430, 431 (S. D. N. Y. 1961)

(fer) WMELROHLRRY®0NDLEy-V” Hathaway Motors, Inc. v. General Motors Corp,, 18 F. R. D. 283 (Conn. 1955);
Independent Productions Corp. v. Loewls, Inc., op. cit.; Negler v. Admiral Corp., 248 F. 2d 319 (2d Cir. 1957), rev’g 144 F.
Supp. 772 (S. D. N. Y. 1957). [ (Hathaway) U8 517 Ko KRHLH K4 HOE QREACES KR OL 0 A%
N (RN KELROBRE SHEASL S Yo uyEAV R EES 2] 248 F. 2d 319, 325. Handler &%
4’ Hathaway FH OHE O LAV KOO NRYY 5:0° [ K FHLHKY RESCCEESKBOERKYOEHMERH
R|YQLPIFRAL] 2&~" g FROKRR OB vER WR19° Handler, “Annual Review of Antitrust Development,”
10 the Record of the Ass'n of the Bar of the City of New York. (hereafter cited as The Record) 332, 344, 346 (1955).

W UREEVIRKRPE eV RENVLY” United States v. Chas. Pfiser & Co., 217 F. Supp. 199 (S. D. N. Y. 1‘963).

(#i<) =B|ZF VY’ Standard Oil Co. of Calif. v. Moore, op. cit, at 210-212,

(Hw) B MOBKRRBIARVR LBV’ Cole v. Hughes Tool Co., 215 F. 2d 924, 940-941 (10 th Cir. 1954), rev’g Hughes
Tool Co. v. Ford, 114 F. Supp. 524 (E. D. Okl. 1953), cert. denied sub nom Hughes Tool Co v. Ford, 348 U. S. 927 (1955},
Klein v. American Luggage Works, Inc., 323 F. 2d 787, 790-791 (3d Cir. 1963). rev’g 206 F. Supp. 924 (Del. 1962).

il QEAR BEoRF-HHARKRWR LEEVOY Inde pendent Iron Works v. United States Steel Corp., 177 F.
Supp. 743 (N.D. Cal. 1959,) aff’d 322 F. 2d 659 (9th Cir. 1965), cert, denied 375 U. S. 922 (1963); Naumkeag Theatres, Inc.,
v. New England Theatres, Inc., Trade Cas, Par. 71, 455 (Ist Cir. 1959),

HUEHARCEROEHVREENVR LEE~V 2V’ United States v. Eli Lily & Co., Trade Cas. Par. 69,536 (N. J. 1959);
cf. Arkansas Fuel Oil Co. v. State of Texas, 280 S. W. 2d 723 (Tex. Sup. 1955).

BN BOBE OB K -ARKULR LB EV Y Interborough News Co. v. Curtis Publishing Co., 127 F.Supp. 286
(S. D. N. Y. 1954); aff’d 225 F. 2d 289 (2d Cir. 1955); United Snoppers Exclusive and Manfree, Inc v. Broadway flale Stores,
Inc., Trade Cas. Par. 71, 727 (Cal. 1966).

RRIROENR” KBELLL BB OOMMEHKEHLS I VOVEEWR JBE Y O 7 Prudential Theatres Co. v. Staniey
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Warner Corp., Trade Cas. Par. 71,321 (S. D. N. Y. 1964).
Handler §EZVOFECEBEN OV [MEACEECHRY KAOBHBOMEMNRES LKLY iV gy ey 0/
HEHYYE D202 0244 5° ] 08Y v 51¢° Handler, 10 The Record 332, 346.

(#i«©) Cf. Report, op. cit.,, p. 39 ; Handler, 10 The Record 332, 345.

(#ie-) =E %’ Handler, “Antitrust-New Frontier and New Perplexities,” 6 The Record 59, 60 (1951); Neale, op. cit., p. 83, 89.

(#io) Note, op. cit., 68 Harv. L. Rev. 96, 141 ; Note, op. cit.,, 54 Col. L. Rev. 1108, 1114 ; Handler, “Annual Review of
Antitrust Development,” 10 The Record 332, 345.

(#ie) Turner, op. cit., p. 672.

(#2) Concurring opinion in Krulewitch v. United States, 336 U. S. 440 (1940), cited in Rahl, op. cit, 760 ; cf. Handler, Con-
struction, p. 4344, [RMESCERESC VRS LE | EEOHEERKE ROLKEYS CVEMVSHEEOEES
VRVE | PRy ROEP4910°] Federal Trade Commission, Notice to the Staff : In Re : Commission Policy toward
Geographic Pricing Practices (Oct. 12, 1948), cited in Report, p. 38.

(#i=) Conant, op. cit., p. 6.

(#S) Kaysen, op. cit., 267~268.

(#H®) Givens, “Parallel Business Behavior under the Sherman Act,” 5 Antitrust Bull. 273, 276 (1960), ® M~ 2% [ QR
RVRLE BRKOKHARRE AR L L0 KNSR OER IR RLS 0P80 ]°

(#3) Rostow, op. cit., p. 588 ; Nicholls, op. cit., p. 296 ; cf. Dirlam & Kahn, op. cit.,, p. 70.

Gi##2) Rahl, op. cit., p. 760 ; Note, 54 Col. L. Rev. 1108, 1119 ; Stocking & Watkins, op. cit., p. 81.

(#2) Hellmuth, “The Motion Picture Industry,” in Adams, ed, The Structure of American Industry, 3d. ed., op. cit. p. 393,
404-405.

(%) cf. D. Bertrand & Others, The Motion Picture Industry—A Pattern of Control, TNEC Mono. No. 43, p. 42 (1941)

(&) Id. at 45.

(#S) Hellmuth, op. cit., p. 402-404,
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(#8) Bertrand & Others, p. 43.
(#5) Cf 65 Harv. L. Rev. 1462, 1463 (1952).

(#HQ) Kaysen & Turner, op. cit, p. 240 (1959); Neale, op. cit.,, 38; Rahl, op. cit.,, 759; Dunn, “Conscious Parallelism Reexami-,

ned,” 35. B. U. L. Rev. 225, 231 (1955).
(#%R) United States v. Paramount Pictures, Inc.,, 334 U. S. 131 (1948).

(HT) GHRDPE £ 20FXKP o MERIHDEEFURFOHEY O S0 QRS OEREY 527 VRmE P M b ¥ M4l
X NERAe2 QP HHE5° O MEROMERY HKMKROE® Y 8¢ Standard Oil Co. of California v. Moore,
op. cit., at 210-211., ¥R’ JORK VEL V" FEHHLOBERERHK AKE WL Q0

HE) MOBRERERKLECEHOTHNED L OHBHELL20PR 0L D807 oK MRoROgE vElimE#Ed:
U SoDRBPIKEEYNESD L2 QRS 0 42° Bertrand & Others, op. cit., p. 40~44,

(#8) cf. United States v. Twentieth Century-Fox Film Corp., 137 F. Supp. 78 (S. D. Cal. 1956).

(#5) Rubenstein, Inc., v. Columbia Pictures Corp.,0p. cit,, 2 & =" ¥RIHUBUE+ R | QEBRD PR ME RV &
R 4T R 80° Independent Tron Works v. United States Steel Corp., op. cit.,

(#HE) E~%’ Naumkeag Theatres Co. v. New England Theatres, Inc., op. cit,, p. 80, 997.

(H) HURERLEPe (| #EYs) POROHEY | HoPEES 20 Bha<2350 84 0 REBRY O S wKEERK
CRREEEL UL 2% Fox West Coast Theatres Corp., v. Paramount Film Distributing Corp., op. cit. Y-XEFRIME
(BE#Kem o) (product split) WL mEHBEEREVHwRY 5 & 5° Viking Theatre Corp. v. Paramount Film Distributing
Corp., 320 F. 2d 285 (3d Cir. 1963).

(M) B THELIOE By g8 v 4%agy HE-opY oimEg < oELKAL QWY O SV IRIEV S
EHNEEAA QU UNAOY) B <OBEH UL VETRNRA U0 MENE OV SR IER NS S | Winchester
Theatre Co. v. Paramount Film Distributing Corp., 324 F. 2d 652, 654 (Ist Cir. 1963). 24 27 = n ¥y 'Ne¥ NER Y E4 R
I BREEYOLY 1HECRVU LY OV LRUEFEORILUDEREORINSRALN B | OREDN®IEEED
v 5eER4n KPR RA R0 K £2° Basle Theatre, Inc. v. Warner Bros. Picture Distributing Corp., op. cit.
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(#H5) BNy METULeh 0RO | #iHEEL O ERE N AOL LIRE QMW %0 United States v. Naitonal Malleable &
Steel Casting Co., Trade Cas. Par. 68,890 at p. 73,592-3 (N. O. Ohio 1957).

(#8)  Schwartz, “Parallel Action in Oligopoly,” op. cit., p. 441,

(MR BorEH Y L e EERPECH MY | RIIOHFL U L eREBHORBMEDO v EM S L2» QPR {° Nicholls, Price
Policies in the Cigarette Industry, ch, 13. 14 (Nashvil, Tenn. 1951),

(3 B d

(##8) Dirlam & Kahn, op. cit,, p. 66, Kaysen & Turner, op. cit., p. 108; Neale. op. cit., p. 171.

(##8) 147 F. 2d 93, 102.

(%) 1d. 102~103.

(#1&) Turner op. cit., p. 677~78.

(#MS) 147 F. 2d 93, 102~103.

(#HR) oV E EXRETDOOXIRO LYHA RKOEERWHIP L © ¢ Raynold ¥ %4~ American Tobacco Co.
RO PV NLERRY 5e°

(3 Dirlam & Kahn, op. cit, p. 70-71; Turner, op. cit.,, p. 678.

(HY) = (HE8) g

(##Q) Markham, “The Nature and Significance of Price Leadership,” 16 Am. Econ. Rev. 891, 905 (1951).

(#3) Turner, op. cit., p. 669~673.

(HY) By HEERY Lo oHEEBao kB HMKOEEHIK S LEH 0

(#4%) Morton Salt Co. v. United States, op. cit.

) T4~ TROREREYHK AL e v, EiE OHEEBCAKKAY S0 = 0V &Y Y NEHV L <ERELE Y
EfNEEroe A RN S0 00y He W BrvR e ] Id, at 577,

(#HE) cf. Phillips & Hall, “The Salk Vaccine Case : Parallelism, Conspiracy and other Hypothesis,” 46 Va. L. Rev. 717 p. 725, (1960).

(M) THEYMLEURBEIAS e, QP HH  HEOREOR 1 W~ 0Y 8 | EX CEER¥RV0°] C-O-Two Fire
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BEquipment Co. v. United States, 197 F. 2d 489, 493 (9th Cir. 1951). & g | S pMR 0 M4 BEH I 0L LHE L’ v
P HLPOHoRIRP O BITAHEVEHFLL UL UR O VHERRRAEEXKHBEHOER VOV EFOERRLSWE
HuNGreR&EEERYR0°] Mik & Ice Cream Can Institute, Inc. v. Federal Trade Commission, 152 F. 2d 478,
482 (7th. Cir. 1947)

(#8&) Phillips & Hall, op. cit., p. 725.

(HE) E£HEKEERVKEOREKY O S\ United States v. Gypsium Co., 333 U. S. 364 (1948); United States v. Line Mate-
rial Co., 333 U. S. 287 (1947); United States v. Masonite Corp., op. cit. ; United States v. Singer Mfg. Co., op. cit.

GHE) (gBfduE] 2 [ RUKLSVEERROE S BENKEE SRoNhase LR wi" IR EREBVREHOK IR
WPl Y R0 | B CSEBER YR L9 VKR WL 42° American Cyanamid Co. op. cit,, at p. 21,433,

(#B) Id p. 21,434,

GHP3) Id p. 21,432, p. 21,439-40.

(#H8) Id p. 21,434,

(HR) TERQAFESo0E ERV0UNVE | LQopas s ] Id p 21,436,

(%) Id p. 21,442,

(HR) 1 |fHKE HIBUHASPEDKBERE (split pump) N7 L-HRMM0Y. | & CEEES N EEMRED 0o
e D 42°  Standard Oil Co. of Cal. v. Moore, op. cit,, at. 209. 48" BEREHFEMBUAI T MNHUOEEN O S8
Standard Oil Co. of Cal. v. United States, 337 U. S. 293 (1949) $pz°

GHB) Id at 210, <R KTEXSRYBEC | BFXKY |BOMHROHREROEL RN L2 QW) KERBRHOKSE
LRV e IO W 5100 cf. Sunderland, “Development in Antitrust,” 13 ABA Antitrust Section 117, 123 (1958).

(HB) ¥RR A= DOKBEVSTEEHMIWRY 544 2° of. Arkansas Fuel Qil Co. v. States of Texas, op. cit.

() Id at 209.

(M) B (=) g 82 GHY) dme

(#HB) EFodRURP R RERNELEEOHMUOHENETHERV® v R Y 50° Ingram v. Phillips Petroleum
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Co., 252 F. Supp. 674 (N. H. 1966).

(M) cf. Sorkin, “Conscios Parallelism,” 2 Antitrust Bull, 281, 301 (1957).

(#'8) National Malleable & Steel Co. FH M & 5V %" EFKE (MEN O SV 6) &7 HEUH0RNEEH QL LREP 80y
At 4052 $2° op. cit, p. 73, 596. IXE OPE V102 @2y Morton Solt Co. v. United States, op. cit., at 573; American
Cyanamid Co.. op. cit, at. p. 21,432.

(#8) Cole v. Hughes Tool Co., op. cit. ; United States v. Eli Lily & Co., op. cit.

(#%5) e g Pevely Dairy Co. v. United States, ‘op. cit., at 370. E#E(8)

(B By WPmEOFEU LIV HEEOUMEMRESD HoKwSREIE LUK G R OEENHCSV 0]
op. cit,, 940.

) =HEGR)

(HE) WOo%EE ZVORRBU-LUEMRY 54° VR [REEBEEED Ky 554 BURSVYS MR d@e-oy
LR OaEEIREOY 50° v5008 Q0<ZP 08 HEFELNE&LOPe®] Ely Liy & Co., op. cit.
76, 1562,

R Id

(HY) KEORF N O 5V %~ Phillips & Hall, op. cit. 408£°

D) B (HE) 48 BROESVWAsP OREECHE JER Y~ o | REYLAEIN 0L O L8y’ United States
v. Arkansas Fuel Oil Corp., Trade Cas. Par. 69, 619. at. p. 76, 495 (N. D. Okla. 1960).

(#T) Markham, “Price Leadership,” op. cit., passim.

(#E) Independent Iron Works v. United States Steel Corp., op. cit., 747.

(#8) Interborough News Co. v. Curtis Publishing Co., op. cit. ; Lawlor v. National Screan Service Corp., 270 F. 2d 146 (3d Cir.
1959), cert. denied 362 U. S. 922 (1960).

(#K) Delaware Valley Marine Supply Co. v. American Tobacco Co., op. cit. ; United Shoppers Exclusive & Manfree, lnc. v.

Broadway-Hale Stores, Inc., op. cit.
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[HECEHOKEOHEX] VInEHIEEYIV-Y 500° WwWRH SOeFXPE YHETHOLEF TV ity
MUEACR | EXTEPLHKOERUOVYEKEREUNR L Encore Stores, Inc. v. May Dep’t Stores, Inc., 164 F. Supp. 82
(S. D. Cal. 1958). %" OHE VR 8| EPp» L2020 HREVPEREXEEER” KRREERV.L £2° United States
v John-Manville Corp., Trade Cas. Par. 71,536 (W. D Pa. 1965), cf Turner, op. cit. 678-681.
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—working criteria in conspiracy law—

Kenji Sanexara
Ass’t Prof of Hosei Univ.

In this part of this article, the working criteria of illegali-
ty in finding conspiracy from circumstancial evidences are exa-
mined. Logically, the ultimate fact to be proven has been
agreement, explicit or implicit, which is_the essence of conspi-
racy. However, examining the factual situaticns of these cases,
we could find that the working criteria has been collective
monopolization. In the cases in which conspiracy was found,
the courts found the conspiracy in the presence of the intent
of alleged conspirators to monopolize collectively, despite the
fact that there was reasonable hypothesis that there was no
explicit communication or conspiratoral contact among them. In
the cases in which conspiracy was not found, the courts in
effect passed on the reasonableness of the behavicr of alleged
conspirators. Thus, in these cases, the courts found not only
the absence of agreement but the absence of collective mono-
polization. In the last part of this article, social and economic
significance of this rule is discussed. The implication of this

rule in Japanese laws is also discussed.
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