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THE HOKKAIDO LAW REVIEW
Vol. XXVII No. 2
SUMMARY OF ARTICLES

The Extinctive Prescription of Tort Claims

Yasuhiro Fusroka

According to article 724 of the Japanese Civil Code, the tort claim
shall be extinguished three years after the injured person has learned
of his injury and the identity of the wrongdoer ; in addition, the
claim will in any event be prescribed 20 years after the date when
the tort was committed.

As to the reason why the period of three years has been chosen,
the common understanding is that the legislator must have consider-
ed that after this period the grieving feeling toward the wrongdoer
would generally disappear. Thus, the knowledge of the identification
of the wrongdoer as well as the definite nature of the injury is
regarded to be a necessary prerequisite for the commencement of the
period. As this approach may leave the wrongdoer uncertain as to
his vulnerability, it was considered important to adjust the interests
of the injured against the legal stability to be attained by prescrip~
tion. In this connection, the following approaches have been sugges-
ted :

(1) With regard to a tort which may cause damages for an exten-
ded period, they assert that the period should commence to run as
to the whole damages when the injured learns of a part of the
damages, provided that such future damages are foreseeable. As to
a tort which is continuous in nature, they advocate that the period
should run separately at each occurrence of the damages.

(2) With regard to the situation where the legal knowledge is

essential to assert a claim as in case of employer's liability, some

Summary | JEE:27(2+164)334
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suggest that such legal knowledge is not necessary to commence
the period running against the employers. However, others insist
that at least the imputed knowledge of an average person for the
existence of such legal liability of the employee at each individual
case must be in existent to make the period running.

In evaluating these questions, it would be necessary to keep in
mind the modern role of the tort law whose significance has gra-
dually been shifting from prevention to compensation. The cure of
the grieving human feeling no longer occupies any important place
these days. Hence, the three-year period should not be justified on
that basis. In applying article 724, therefore, it will be preferable
to go back to the basics of the requirements under that article, Le
the knowledge by the injured under the article. As the judicial
precedents demonstrate, the victim should certainly be aware of the
existence of a justifiable claim against the wrongdoer both as to
the facts and its legal implication.

As to a tortious conduct which is continuous in nature and whose
damages are divisible, the period should be permitted to run indivi-
dually for each occurrence of damages. On the other hand, where
because of accumulative nature of a continuous tort, the aggrieved
cannot be certain as to the total impact of the wrong, the period
should not be held to run until after the date when the aggregated
result has become apparent.

The purpose of this paper is to shed a new light on the construc—
tion of article 724 with emphasis on the compensatory aspect of

tort victims.
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