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Structural Remedies in Economics and Law

Shin Kisucr

The movement to drastically amend the Antimonopolly Act has
been arousing interest nationwide in Japan since 1974. One of the cent-
ral proposals of this movement is the introduction of dissolution measures
enforced by Fair Trade Commission into the Act. There are arguments
for and against this proposal.

There are two representative theses which show the theoretical
reasons for esch argument. Prof. Imamura’s article gives the reasons
to support the measure and Mr. PQR’s article gives the reasons against
it,

Mr. PQR argues that dissolutions of big enterprises require consid-
eration of problems that have close relationship to national economic
policies. Therefore it should not be enforced by the FTC which cannot
have any responsibility for the national economic policy because of its
independency from the Prime Minister. Rather it should be enforced
by some governmental agency which has the responsibility for the overall
coordination of national economic policies, He is afraid that too many
economic policy decisions would be left to FTC’s independent discretion-
ary power.

Criticizing Mr. PQR’s argument, Prof. Imamura emphasizes that
dissolution can be done without giving discretion to the FTC. He insists
that there should be no difference in the judgement of FTC between its
adjudgment of illegal monopolization, restraints of trade, or unfair meth-
ods of competition to which FTC now exercises its power, and the power
to determine what are monopolistic market conditions, and to order the
dissolution of enterprises that are responsible for those conditions.

The principal object of this thesis is to examine the nature and
extent of the discretion of FTC in the exercise of the proposed disso-
lution power about which afore-mentioned two theses are in disagreement
with each other and then to consider a better and more practical means
to enforce the dissolution measures within the current political and
administrative framework of Japan.

First of all, economic theories on market power and workable com-
petition are examined and then two famous dissolution cases in the United
States, ALCOA case and United Shoe Machinery case which introducing
structural standards found the illegality of the enterprises, but failed to
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dissolve them, are reviewed. The conclusion from this examination is
contrary to Prof. Imamura’s argument.

In the last chapter, after comparing the quasi—judicial procedure
of FTC with other administrative procedure, this thesis comes to the
conclusion that the dissolution of big enterprises should be done by an
administrative procedure. The * Planfestllungsverfahren” of Western
Germany is recommended as a model of this administrative procedure.
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