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Some Observations on the Non Liquet

Problem in International Adjudication
Takane Suvermara

The question of whether an international court or tribunal can
pronounce a decision of non liquet on the grounds of silence or
obscurity of international law has been a controversial subject in the
field of international adjudication. There is no doubt that inter—
national law often does not provide specific rules in particular cases.
Thus, it has been asserted by a number of international lawyers that
the power of an international court, whose function is to decide
disputes in accordance with international law, is necessarily limited
by the existence of inadequacies in international law. Therefore,
they contend that though in national fields judges are not at liberty
to refuse to give a decision on the basis of an alleged absence of a
rule of law, in the international field, the possibility of non liquet
must be recognized.

However, the history of modern international arbitral and judicial
practice shows no instance of a non liquet. This fact suggests that
even when there exists no specific rule in a particular case, there
are still rules of law that can be applied. In fact, an examination
of judicial precedents showed that international courts and tribunals
have always been able to find appropriate rules through an interpre~
tation of the law. They have continuously rejected the position that
the alleged absence of legal rules constitutes an obstacle to judicial
settlements of international disputes. Therefore, it is not impossible
to say that the refusal to apply non liquet has been established as
a positive rule of international law by the international arbitral and
judicial practice. In other words, long judicial practice has formed a
principle which prohibits international courts from refusing to give
a decision on the grounds of the absence of a rule. This means that
an international court can, and must always be, in a position to make
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the final decision as to whether a claim is justified in law. Con-
sequently, it also means that there is no international dispute that can
not be decided by the application of international law.

The non liquet problem does not pertain to a mere matter of in—
ternational adjudication procedure. It is basic to international law
and the scope of international judicial function. This explains why
there has been such a division of opinions on the subject for nearly
a century. In the present article, the author has tried to show that
the notion of non liquet should not be recognized because it is not
justified in the light of his analysis of international judicial pre—

cedents.
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