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Hokkaido L. Rev.

The Policy of Extinctive Prescription and the
Limit of Interruption of It. (2)

Miyohiko MATSUHISA*

The raison d’étre of extinctive prescription is to balance the
following conflicting policies: I. e., a) Even a debtor should not be
put an unstable situation eternally (Even a creditor cannot have a
right forever.); b) The debtor should discharge his liabilities. The
balance is effected by giving a debtor a right to refuse the creditor’s
claim after a passage of a certain period. The passage of time for
extinctive prescription may be interrupted by filing an action to the
court or by the debtor’s acknowledgement of his debt.

The first policy (a) is the basis for permitting interruption by
filing a claim to the court. The interruption is necessary for the
court to give the creditor a title executoire, otherwise, without the
interruption, the court may feel to have no alternative but to dismiss
the suit because of the maturity of the period for extinctive pre-
scription. In the absence of an official filing of a suit, a request
to pay is required to be supplemented by bringing an action within
a half year after the request (Civil Code Art. 153).

The second policy (b) is the basis for permitting interruption
by acknowledgement. The acknowledgement raises a need to protect
the debtor who would ordinarily trust such acknowledgement in the
belief of a future discharge by the debtor.

Bearing these characteristics inherent in the extinctive pre-

scription in mind, some important judicial cases are reexamined.

* Doctoral Student, Faculty of Law, Hokkaido University
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