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Hokkaido L. Rev.

The Legal Significance of the Strike Resolution

Takashi SHIMOI*

Section 5 subsection 2(8) of the Trade Union Act prescribes
that constitutions of a union in the meaning of this act shall include
a provision requiring that a strike be initiated only after it is
sustained by the majority of the members or the workplace delegates
through direct and secret ballot. In these days most of the unions
in this nation maintain a constitutional provision to this effect fol-
lowing the statutory instructions. As a matter of course, strike
actions are usually waged by unions only when they are supported
by the majority at the union conventions.

What is the legal meaning of winning the majority in a strike
vote procedure? First, we should probe whether or not a strike
without beforehand strike vote, or a strike without winning majority
sustaining it in a violation of the constitutional procedures, can be
treated as a ‘just’ strike, and accordingly be given the protection of
anti-discrimination mandate to the employer (§ 7 ® TUA) and the
immunity from liabilities arising both from private law and criminal
law (8§ 1-I1, 8 TUA). Next, we should clarify whether or not a
strike resolution by the majority at the union convention must be
deemed as a requirement in a legal sense for a strike to be treated
as such. If so, it might be concluded that a strike not supported by
the majority members is unable to be given the afore-mentioned
provided by the Act.

Confronted with these problems, the author, after analyzing
various views of court decisions and commentators, and after refer-
ring to the prevailing opinions of West Germany, gets to a solution.
In short his conclusion is that to win majority votes sustaining a

* Professor of Labour Law, Faculty of Law, University of Hokkaido
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strike should not be considered as a requirement for a strike to be
treated legally as such, and that a strike without a strike resolution
in accordance with union rules cannot necessarily be denied the
statutory protections as ‘unjust’ one.
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