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Possibility or Impossibility of the so-called
“Jurisprudence as a empirical science’’ (2)

Masamichi Mogriya*

Chapter 1 Introduction to the Problems (continued)

2.2 A model of social control by the law
On the basis of operationism, professor T. Kawashima has pro-
posed a model of social control by the law. First he introduced a
basic model of the social control in general, utilizing the idea of
“performancesanction”, and two basic concepts : “sanction” and
“adjusted action”. Next, on this basic model, four models of the
general social control which have more specialized and articulated
character were introduced step by step. The final two stages of this
process were:
Ux(ax) 2 L) 1(e) (1)
[OL(ax)] =2 L(c) 2)
These formulas read as “A norm-information (indicated by
[ D ‘Provided any member (Ix) of a given class make an action of a
certain category (as), then the decision-maker will make a decision
of corresponding sanction (s)’ is recognised (=) by a memder (I,)
of the same class; and I, is motivated to make a corresponding
adjusted action (¢)” (formula 1), and “A norm-information ‘I. ought
not to do ay’ is recognised by I, then I, is motivated to make an
adjusted action”, respectively. On the basis of these models of the
general social control, Kawashima built a model of the special social
control by the law, which is characterised by three indices : differen-
tiation of the role making the decision of sanction and the role
making rules, and social recognition of professional independency

in the decision-making.

*Professor, Faculty of Law, Hokkaido University
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He claimed, now, that model (2) has the same meaning as
model (1), for the reason that [OI.(a;)] is a short-hand representation
of [1.(a,)>I,(s)], so formula (2) is to be eliminated by formula (1).
The possibility of this elimination is one of the major problems in
this essay. Has really formula (2) the same meaning as formula (1)?

About his claim we have questions as follows.
® Kawashima aknowledged that model (2)is certainly different from

model (1), Since he thought in model (2) I, is motivated autonomously

- (intrinsically), whereas in model (1)1, is motivated heteronomously

(extrinsically), namely by outer sanction. However, he asserted the

social control is properly performed by means of heteronomous

motivation, and that autonomous motivation is just moral moti-
vation, but not legal motivation.

(a) It seems to me that he has failed in discriminating the autono-
mous motive from the heteronomous motive clearly and in
recognising the central and crucial role played by the autonomous
motivation in the social control; the coercion theory of law
includes a paradox implicitly.

(b) In relation to the motivation by symbols, behaviouristic se-
miology appears to have a decisive defect.

(¢) On the other hand, an idea of selfreinforcing behaviour given
by N. Komura, a member of Kawashima’s group, is not
operational enough, contrary to his operationalistic position.

(d) In general, further concrete and detailed investigations on
the motivation by the law appear to be necessary.

® The referent theory of meaning that Kawashima has accepted
seems to be insufficient. His semiology lacking in taking the
situation of communication into consideration, Kawashima overlooked
various functions, especially signal function, of verbal expression
other than referential fanction.

® Kawashima formulated the norm-information in the form “FDD”
(if F,then D): where, F stands for a factual condition and D for
legal consequences. But, this formula is equivalent to “D>F” (if D,

then F), so that no norm with such a form and content would be
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obeyed by anyone.
@ Kawashima has failed in distinguishing the normative attribution
of D to F from causal attribution.
® All these defects in Kawashima’s model of social control seem to
have resulted from his operationalistic misconception that S. L. will
become scientific, if normative, “metaphysical” concepts are cut
off from the language of law. It does not appear to us that the
elimination of normative terms from the language of S. L. will
make S.L. scientific, but that it will rather lead S.L. to absurdity.
In the following chapters I will give more detailed and

systematic analyses on these questions.
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