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Protection,” German Yearbook of International Law, Vol.
11(1962), p. 43. 558" WKW O 5 w018 THEHMI 0 2OBER
PR VR aERQR VY 5 10° Vattel, Le Droit des gens
ou principes de la naturelle(1758), Deutsche Ubersetzung
von W.Euler, Die Klassiker des Volkerrechts, 1959, Buch
I, Kapitel XVI, § 342— § 354, S.358—364.

() Edwin M. Borchard, “The Protection of Citizens Abroad
and Change of Original Nationality,” Yale Law Journal,
Vol. 20 (1934) No. 4, p. 361 ; Ann. I. D. I, Vol. 36-1
(1931), p. 256 ; Pierre Michel Blaser, La Nationalité et la
protection juridique internationale de I'individu, 1962, p.
27.

(o) Evelyn Speyer Colbert, Retaliation in International Law
(1948), pp. 14—15.

() Id., pp. 51,54—55, 60 ; Paul de Visscher, “Cours general
de droit international public,” Recueil des Cours, tome 36
(1972-T), p. 155. K | MESBWOKH) (1] - 1D (TH
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(o) Ann. I. D. I, Vol. 36-1 (1931), pp. 256—257 ; Joseph
Cuthbert, Nationality and Diplomatic Protection: The
Commonwealth of Nations (1969), p. 2 ; Blaser, loc. cit.
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(o) Richard B. Lillich and Stephen C.Neff, “The Treatment
of Aliens and International Human Rights Norms: Over-
looked Developments at the UN,” German Yearbook of
International Law, Vol. 21 (1978), p. 97.

(8) Vattel, a. a. O,, Anm. 4, Buch [, Kapitel VI, §71, S.
217. @ 0L DR DN S NIRN T KUHRE uaE S
AR 0N QB2 .52° H. F. van Pan-
huys, The Role of Nationality in International Law (19
59), p. 60.

(=) Vattel, a. a. O., Anm. 10, Buch I, KapitelVl, §75, 76,
S. 218—219

N) F. S. Dunn, The Protection of Nationals: A Study in
the Application of International Law (1932), p. 49.
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) Dunn, op. cit. note 12, pp. 49, 52; Cuthbert, loc. cit.

note 7. MQHE mNE oKL | QO UE D7 A~
K a2d ol s | FEPEDORLV R VR
OO BHQOR SN MOCEMMNEG S N )
CORKEKMEQBIF O OSHKER 'S D ldrg KOV
S0 A=K =28 B LE <A - YKHITRQ
ERIEH G BHTRE0 5 & RNELPER ALY 50k
N YO IEEC e

(2 Ann. I D. I Vol. 36-1(1931), p. 264.

(2) Edwin M. Borchard, The Diplomatic Protection of
Citizens Abroad : or the Law of International Claims
(1915), pp. 351—352 ; See id., pp. 666-—667.

(%) Dunn, op.cit. note 12, p.52 ; Frank G. Dawson and Ivan
L. Head, International Law National Tribunals and the
Rights of Aliens (1971), p. 2 ; Borchard,, op. cit. note 5,
p. 362. UEHIER [HKIEGECBER] (rin | RY<
) 1 <E—1 <Hx?

(%) Blaser, loc. cit. note 5.

() »0u2" W. Euler Q&2 (Vattel, a. a. O., Anm 4,
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SRS 500°

(&) Borchard, op. cit. note 16, p. 29 ; Borchard, op. cit. note
5, p. 363 ; Karl Doehring, Die Pflicht des Staates zur

Gewidhrung diplomatischen Schutzes : Deutsches Recht
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und Rechtsvergleichung (1959), S. 10; Castrén, op. cit.
note 4, pp. 43, 46 note 51 ; Dawson and Head, op. cit. note
17, p. 8.

() 1 C. J. Reports 1959, p. 27.

A) KikEe (EORREKE OREora] (FHidhEg) v
K17 o) KV® =R FEgkERES (5tdg B 8
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R) Chittharanjan F. Amerasinghe, State Responsibility for
Injuries to Aliens (1967), p. 62.

() Id, p. 61 ; Charles de Visscher, Theory and Reality in
Public International Law (1957), p. 273 ; lan Brownlie,
Principles of Public International Law, 3rd ed. (1979),
p. 482 ; Clyde Eagleton, “International Organization and
the Law of Responsibility,” Recueil des Cours, tome 76
(1950~ 1), p. 354 ; Blaser, op. cit. note 5, p. 35 ; Paul de
Visscher, op. cit. note 7, p. 165.

(&) Ann. L D. I, Vol. 36-1 (1931) pp. 481—482.

K) U N R I A A, Vol.KX, pp. 495, 498.
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5485° (1939) P. C. I J. Series A/B, No. 76, p. 16. %1
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e LU QS 51 AU .2C° “Administrative Decision No.
V [October 31, 1924],” A. J. I, L., Vol. 19 (1925), pp.
612—613.

(Z) U.N. R I A A, Vol. X, p. 510 ; See Hubert W.
Briggs, The Law of Nations (2nd. ed., 1953), p. 735.

(8) Ann. I D. I, Vol. 51-] (1965) p.261.

%) Dunn, op. cit. note 12, p.53—55.

QY Id, pso.

(8 Id, p48.
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) Clive Parry, “Some Considerations upon the Protection
of Individuals in International Law,”
tome 90 (1956- 1), pp.657—658.

(8) August Wilhelm Heffter, Das Europiische Volkerrecht
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It is an elementary principle of general international law that
the state retains the right of diplomatic protection on behalf of its
nationals abroad. Under the accepted view, this is merely a right of the
state, not an international duty; how and whether the state will ex-
ercise diplomatic protection is, as far as international law is concerned,
discretionary with that state. According to the jurisprudence of the
former Permanent Court of International Justice, by taking up the
case of its national and by resorting to diplomatic protection on his/
her behalf, a state is in reality asserting its own rights.

Such a “national character” of this principle is explained by the
“merger” theory that every international claim has a public char-
acter, and when the government espouses its national’s claim, the claim
becomes merged in the public demand of the government. In opposition
to this theory, some modern publicists consider the vindication of the
interests of the injured person to be the sole aim of this principle
and advocate that it is the government’s “obligation” to enforce
diplomatic protection, whereas other international lawyers contend that
the enforcement is of a purely “functional” or “representative” nature.
Both are, however, criticized as not being correct statements of the in-
ternational law in force, but merely proposals de lege ferenda.

In this note, the author genealogizes and expounds the “merger”
theory, which finds widespread acceptance, and shows that this theory
is derived from the traditional doctrine that international law is bind-
ing upon states only, so that individuals are not acknowledged to
have rights under the law, rather than from Vattel’s thesis in the
18th century that an injury to a state’s national vicariously injures
the state. Although Vattel played a very important part as the
“spiritual father” of the principle of diplomatic protection, it is during
the latter half of the 19th century that the rules governing diplo-
matic protection and the “merger” theory from the state practice of
European countries. Thus, the legal consequences as well as the his-
torical circumstances of the “merger” theory are different from those
of Vattel’s formulation. ’

State practice and international precedents show that because
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attention has often been paid to the injured person, the “merger”
theory deviates from, and does not always necessarily offer an ade-
quate explanation of, the fact of diplomatic protection, especially in
the light of the calculation of reparations, the validity of the Calvo
clause, and so on. Then the objections to the theory are examined
to determine whether they are applicable instead. Although the
espousing state controls the espoused claim, it should be noted that
the ultimate object of asserting the claim is wusually to provide

reparations for the injured person.
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