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Y. S. 2d 342 (Ct. Cls,, 1944) & MURENOVW (i) Carlino v.
State, 30 App. Div. 2d 987, 294 N.Y. S. 2d 30 (1968) (ii) Zilka
v. State, 52 Misc. 2d 891, 277 N. Y. S. 2d 312 (1967) (i)
Fernandez v. State, 45 App. Div. 2d 125, 356 N. Y. S. 2d
708 (1974) R4QC°
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QAo NMRaOORE WRIEHIRR W 5 440~ | 2R QB
BAUSOL 5 0EYCT <ERO KRS Y IR o i P40
Hirsh v. State, 8 N. Y. 24 125, 202 N. Y. S. 2d 296, 298, 168
N. E. 2d 372, 373. @ XQBERNmEEe°
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O LA Y QEHEISHE  (precautions) WNEKSINRT OO UE
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5P O SR MR EIN < R O£50 1V N 00
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PEROBEREHALN 5000 PR BESLEQHEE
NEA el RRMOEHKQHIDHE IR 0" Einium
OIS H O VIR LR D00 A L DRINE
MEGE O 55e° DRHINEmERS mORE S LR P R0 ] v 5
oS TR (Contributory negligence) | 8 &0 & 5
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PRELMOQH P HUR 20 VRCHE 42" BRIFIOR
MURACHEN & 5 WEBEENEENHERY Lo VL omE
(Note, Liability of Mental Hospitals for Acts of their Patients
under the Open Door Policy, 57 Va. L. Rev. 156, 164 (1971))
Q&R0 | BNV O 1 500-uipade0500Q°

REL LORENIEOHBENK 2OV HL SR #FE
CEHUEA RN QEE WD UMERR LR Y 510t 0B
HNKQIEQERNQ Vie® R 1] £ o me (self-
destruction) © BENHIEA~0 IV BRB QS mER - anERy
ELHQES 0 BR11E BT 2ERE s Y Z 4 e IEHi~
S 1t =1 i~ QBRI A IEHIAE K -0 © Vil 4T
T Fiumay © B iR A 0~ S 2 ER 11 HE N B4 @ A 5 o
SKALERMEIR N B 500 Paie® OV [
AR e Bl QEREEN IR 400 ) U IR Kk 4 (the~
rapeutic system of care) “<-28E N K N 4 (custodial system
of care) M40 | N5 ofEENEO W 500

B ORENO SvVE BROEXKHY ( Sy NtmizRdS
425 1 VOV IERMIRFE S SO RFIE QKT o sidey
RAQuHh R 1 5O I R R SFRN DY SR

BLRE5°

BITORREN O Sy EHOERWN R ETHE A m
RSt Edvy SOBNNRICHTHREY L ol
e M EREEY R S LV BR> - P RREG O 500
BHKOHRDERY S EMER QR0 AEQ &4 5 RS
KW ELORM I EE SN L oHBOBERHRE VSOV S
ROPR P O NLNIDROIER BEVRY SevEhe
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R. 3d 704)°

A BOIREE R ik J NS R M - 4 Sh
wenk v. State, 205 Misc. 407, 129 N. Y. S. 2d 92(1953), app.
dism’d (App. Div.) 131 N. Y. S. 2d 455 (1954) ¥ % TKE
RER AP RN © L OEHHe5EE © B o (a mere
error of judgement) W ZEHNWLL S| BN St. George
v. State, 283 App. Div. 245, 127 N. Y. S. 2d 147 (1954),
aff'd 308 N. Y. 681, 124 N. E. 2d 320 (1954) ¥ ¢ [¥rsg-
RN{RAeHEL 4 © V340 R LIBFT S5 O BiIKLH e (honest

errors of professional judgement made by qualified and com-

petent persons) ¥ O 5SWIEHNELSS ] USRS v Q
ERVOVE YR HUKECTFECHTHY By A4
12 % SO LEIR I 4Q0 T BYIR M 4 O RS B0 [ 3R
AN MBI MRS R 0D U £He ) W B4R
B O2Y 50 (B Schwenk v, State, St. George v. State,
Timmins v. State, 58 Misc. 2d 626, 296 N. Y. S. 2p 429 (19
68), Taig v. State, 19 App. Div. 24 182, 241 N. Y. S. 2d
495 (1963))° #£1" ERIHE (open door policy) ‘RIERL5T
PR ER 40 T e DU EHREETIRENY < O W Esu e
AR L Seavy v. State, 21 App. Div. 2d 445, 250 N.
Y. S. 2d 877 (1964), aff’d 17 N. Y. S. 2d 675, 269 N. Y. S.
2d 455,216 N. E. 2d 613 (1966) '24Q:0° 1) @+ HIEE N
ARY 38 A. L. R. 3d 706 QfEHL" KO o BEKNIRE<
500 VEUYEQIIBI R0-U0° 3040 MHEFIR Q Jafi 14
LT 2250 EBRK ¢ O AU E(rehabilitative visits)
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QI QMM KRB UK/ 2V 51020 P410° oD EE
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242 Higgins v. State, 24 A. D. 2d 147, 256 N. Y. S. 2d 254
(1965) '&4Q0°

T EBx

M QBHENSYV (i) Homere v. State, 79 Misc. 2d 972, 361
N. Y. S. 2d 820 (1974) (i) McCord v. State, Nos. 43404—07
(N. Y. Ct.Cl, Feb. 7, Gmmw/ w?mé

= Homere v. State %" BRI NIRND Y BOIRO {18308 &8
PN O LIBRE PR ¥ (Commission of three
psychiatrists) ©MISiER (| RV 14 m P m) &l SMikmises
BREBENIK-H (] RY1E IR m—HEe KR |
HmE) 2_A2L0% 0 QRED kB VL BYR
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BP0 L0 WIE QDRI E VDo 5o
R EE D" ekl ORI (the convening of the Commis-
sion) | V5 [PREICHE (an administrative act) ] - O
ERNEK D20 Paere®

= McCord v. State %' IXmgi (convalescent leave) - 42

HIHS R<KA DR S R 4000 1) QIR ER IR R
RIE (a paranoid schizophrenic) ¥ <i8" MY - D QIBE
WES Y 540 Q PR HIER S OR PN R KRN
ERER A0 1) IR O W IKBHIR R AR 422 Q P ARIC° A0
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RO SR - LN ¢ LRy B H
M QO SRR QMY BRI QRIE & O LR
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2 Q EE N R34~ eyt Jones v. State, 267 App. Div
254, 45 N. Y. S. 2d 404 (1943) ‘@4Q:0°

wsamwgm#m‘ﬁ¥%ﬁmbrﬂyn,ymmgnﬁﬁ
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Sporza v. German Savings Bank, 192 N. Y. 8, 14, 84 N. E.
406, 408. KT QHFAOTAUHNS ¥ | QEEY A0
g S HRERVEDO WV ER QRO BN QIEERE U Ov
QBE MBIV SO QI NI LA O 4 WS R
|

SHREV L EERRITNERUPLOVERN DN N K
I 47 REEU0LEL° UOREOELBREBORRYE =
EE LS HENIR R TN I B A T Q EEEBR HIKH (2 h v =

XN R &0 SHEIEH O HE S HU i~ o8 QK

BH (2 Kk =< =R Paee” TEEERSVESY
QEE N ERRS0 ] QARG Y 000 Kb i’
PEBHHRFEVLS O S0 L0 VOUERYEEo
B REQFIMAOHROZ[ W H L S REHIKRE A O
WRIERFeN T NH<O#ElYESY | Joimg<or
Lo Qv AL HTE< QK Q N M o <L iE
EEA @ A B R NSRS L IR 2 T SR 00 Y
A RE SR Y 502 Q VEALR R0°
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DEINEQEE O L R Y CIRIRAEK L2 Q0 Ve @
MO RY OEERAKLESNI-VH O LEROBEHRARR N2
P A OERISER RY OBKEEC Qi ey 5 85
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B 500 AN 400

1) QR BT O SRHEE ~ O V(i) Martindale v. State
269 N. Y. 554, 199 N. E. 667 (1935) (i) Shattuck v. State, 166
Misc. 271, 2 N. Y. S. 2d. 353 (1938) aff’d 254 App. Div. 926,
5N. Y. S. 2d 812 (1938) (ii) Weihs v. State, 267 App. Div.
233, 45 N. Y. S. 2d 542 (1943) (i} Callahan v. State, 179 Misc.
781,40 N. Y. S. 2d 109 (1943), aff'd 266 App. Div. 1054, 46
N. Y. S. 2d 104 (1943) (v) Burtman v. State, 188 Misc. 153,
67 N. Y. S. 2d 271 (1947) i) Kiernan v. State, 194 Misc.
490, 87 N. Y. S. 2d 73 (1949)'QQ°
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= Martindale v. State =" ZHEN | HEHHE QR BN
R R D U D W BER OREO VB Q@ LR MR D 44
SO0 [T BEHOBE  REiNE Y 5o
MER oM MR Y S0 & TRMBEHE OV S0 24
ALQ0% MRBNE B<omiry | <OEE<aFaMY O
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Maan=d N KNRER Y 200° H Shattuck v. State 7 #E
FIRE (Public institution) &«OZBAMBRID Q- VE DR
PREYQALORY S 5BACBMOLITLEKAY £& SV
NREA 0 I O QR eR [IRROZBH P iRy
QRN RO M QEH IR 4~ @ Lh A AU © 44 |

VAR Q BNE L RLEM AR AN N CRRER SR
530° 1) QRS 490 254 App. Div. 926, 5N. Y. S. 2d 812
MG SV RIQIKIKEHAIE S D NRERVR Y 5000 B
Weihs v. State #" HHERIHENIE QIZE N <R 5 L HIHE
% HRIREE < 2 4R W N O W R IR & OB O R
QENV RS Y S HEL OHENRRoPEHVES Yy

bl JEE Y BEXAHRBENE OV SHN24 & L0
P QYEF IR EINT L & ST HE DR P v IR0 50 M AR -
S HEL RN AN N KPR e [ Q 8B © RMEREK (pro-
ximate cause)] F4Q107 ARV 510°
& Callahan v. State &= Burtman v. State ' Kiernan v.
State -0 [ZHE N B LBEIGQ0 | A S0 2% fbk 40
MR B B N B 040 U+ REKERER IR
4al (70 A. L. R. 2d 355) N#ST4~e @B Q< E Callahan v.
State M5V E EY MEROEHE ZLRMENE 0K
Y QY R 2 4= 10 i ) © 4l (extraordinary
precaution) IR EHELOHLL | AR 500G HImN S
Q°

Mg

MRMREIVEKMNEVSY (i) Calabria v. State, 176 Misc,
925, 29 N. Y. S. 2d 477 (1941) (ii)Public Administrator of
ﬁwm County of New York v. State, 286 App. Div. 573, 146
N. Y. S. 2d 81 (1955) '&49:0°

S Calabria v. State #" BRERfzvQe(EEEHE | OBK
A =@ ) PRAREBHCE XA ERE M (open

colony type) ALOEENoLE N D 4 (left the institution
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235" NLSoHEPERVEEOY S0 [HRKE BRME
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ARV AL e # Colony € —2VERNEHES VO
LCEEIBREL2O0P RQ0L° ¥ © 4’ Shattuck v. State,
166 Misc. 271, 2N.Y.S. 2d 353, affirmed 254 App. Div. 926,
5 N. Y. S. 2d 812 X% Martindale v. State, 244 App. Div.
877, 281 N. Y. S. 686, affirmed 269 N. Y. 554, 199 N. E.
667. QR —APELIVIeaHe EiE- & C RKR SR UE
DN SE O EQn N n — AR LS
FRNHEOW M 4507 4.0 G K 5 S (untimely and acci
dental death)t) ¢ 5 v S HIHE AR HIH N @B 40 %) 1@ 00 JSHIC 1 A
Y AEEN RSN SS 50 ) MRSV QR Y HERFOLHORK
84000 5 SR LB B8 50| T SBK (escape): © g 2
SERER (restricted confinement) MIREAA G MY #
WO ISR LS | OV TEHERRORHERUEED O S

HEHRQIIME M L O HE &Ik K (proximate and primary
cause) Watd.G 0427

iH  Public Administrator of the County of New York 44"

$EEKRRIY (schizophrenia) XD HHERIEEK (dementia praecox)
AMNEUR Y S QLEES T S L iR E YIS R LY K
BEOFEPEH ( QAL NENRALR WO ROERDT #HKRY
TR A QOO ARHE e A O VR A E N S ol e
R HBEVIPEOVY S H SRRV EEM<oRa K+
R0 Q HRE 4 5 1) VN B M FER VIR O 500°

[ AT A 60 KR ~5 1 Q TR O +RSE R e
1) A Q i Y A0 ) AR U R 2 S o A
HEEVOY EURPCIHERRNSL A5 fREY
1) QB R iR Ao WBRH @ R Bk~ 5° MR KR
M KRS S O SR QR 400 0 Q EEEIN T IRRH S0
NI LHE O VOREIIEL S WOV MK FIKHFE
Q¢ (an honest error of judgment) T4 Q 1N D UFE
IREQPER LS Do IR N RSV EZEHNEL LS
St. George v. State, 283 App. Div. 245, 127 N. Y. S. 2d 147,
affirmed 308 N, Y. 681, 124 N. E. 2d 320.
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() MNOFEQEMKE  Note, Liability of Mental Hospi-
tals for Acts of their Patients under the Open Door Policy,
57 Va. L. Rev. 156, 164 note (50) {<OEE4°
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Hokkaido L. Rev.

Governmental Tort Liability for Nonfeasance
in New York (3)

Akira FUKUSHE*

Introduction
I. Development of governernmental tort liability in New York
I. Tort cause of action for nonfeasance
(1) Negligence-Tipe
(2) Nuisance-Tipe (in Vol. XXXII No.4) .
Il. Classification of the cases bearing upon governmental tort
liability for nonfeasance
(1) analyzing concepts of cases
(2) viewpoints of classification of cases
(3) Classification of cases of nonfeasance
(a) highway related cases (in vol. XXXIII No.1)
(b) mental hospital related cases
(¢) police related cases
Conclusion
# 2 * *

The focus of this study is the question of whether a govern-
mental unit should be liable for not taking affirmative action that
would have helped the plaintiff.

This note aims at classifying the cases bearing upon liability
for nonfeasance according to the cause of liability and presenting
the following conclusion: in New York, governmetal tort liability
is not granted except for the case of Statute or Municipal Charter,
the case of Special Relations, the case of Assumption of Duty, and
the case of Prior Dangerous Conduct.

* * % %

* Assistant, Faculty of Law, Hokkaido University
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In this section, mental hospital related cases are classified as
follows: ' v
1. Duty of hospital in charge of patients having dangerous propen-
sities and taking charge of patients who is helpless inside the
institute.
(1) Liability for injury caused through assault by a patient
(2) Liability for failure to protect mental patient from suiside
2. Duty of hospital in charge of patients having dangerous propen-
sities and taking charge of patiens who is helpless outside the
insitute.
(1) Liability for injury caused through assault by a patient who
was released by hospital
(2) Liability for injury caused through assault by a patient who
escaped from hospital, and injury or death of patient as result

of his escape or attempted escape
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