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1. Vom positiven Rechte A. Begriff und verschiedene Arten §1, B. Vom jus scriptum: 1. Eigentliche Gesetze (edicta)
§2, 2. Privilegien (personales consit.) § 3, 3. Interpretation der Gesetze: a. Begriff und Arten §4, b. Legale Interpreta-
tion §5, c. Doctrinale Interpretation: a. Kritik §6, 5. Grammatische Interpretation §7, 7. Logische Interpretation §8,
C. Vom jus non scriptum: 1. Eigentliche Gewohnheit: a. Grund und Arten derselben §9, b. Verbindende Kraft §10,
c. Erfordernisse §11, d. Beweis §12, 2. Gerichtsgebrauch §13, D. Von der Anwendung der Gesetze: 1. In Ansehung
der darunter stehenden Personen §14, 2. In Ansehung der darnach zu beurtheilende Fille: a. Anwendung auf frithere
Fille §15, b. Analoge Anwendung §16, c. Beschrinkung ex ratione legis §17, 3. Im Verhiltniss zu andern Gesetzen:
a. Desselben Districtes §18, b. Verschiedener Districte: «. Aligemeine Grundsiitze §19, 8. Deren nihere Anwendung
§20, 4. Von dem Aufhéren der Anwendung §21, II. Vom Einfluss rationeller Principien im positiven Rechte: A. Vom
Naturrechte §22, B. Von der Moral §23, C. Von der Billigkeit §24 (a.a.0., S. 12-15).

INYOREV L OB H Y oS dEmQOREAL NS L4 = A 'm Q <)% Thibaut Civilist. Abhandlungen. No. 7
%72 #7]. N. Hert, Cocceji X% C. Martin, Rechtsgutachten des Spruch-Collegii zu Heidelberg. Heidelb. 1808. 8. Th.
1. No. 2 §9-13; Vinnii select. Quaestion. lib. 2. Cap. 19. 402V 2o’ N UPESKIEOOR L2 VRV
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PoPH =243 82 = WORAPOLHE® FE a2 a2 0<BVYOEU QS WPH m=-Q ) KkBPE0eR N> OlHEE
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PO P 2SR VREF 0 UV L0

(v0) ,,Anwendung des positiven R(echt)s je nach Personen, Zeit(-en) u(nd) Gegenstinden®.

(=) EOMEEY N U4 23N (e ML EEEH O R VHE] Q) > n— b N — (Mittermaier, Die Lehre von
der Collision der Gesetze, mit einer Darstellung der Ergebnisse der neuesten wissenschaftlichen Forschungen dariiber,
Krit. Z. Bd. XI (1839) S. 268) @ 4oy’ MO XKBUKEND( 0 5 L QP 490°
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() Vgl Mittermaier, a.a.0., S. 269 ff.

(Z) Vgl Wichter, Ueber Auslegung der unter Abwesenden geschlossenen Vertriige, AcP 19 (1836) 114-125.

(&) Vgl Giinter Herrmann, Johan Nikolaus Hert und die deutsche Statutenlehre, Berlin 1963 (Rezension v. E. Lorenz,
RabelsZ 29 (1965), 433ff.); Egon Lorenz, Das Dotalstatut in der italienischen Zivilrechtslehre des 13. bis 16. Jahrhun-
derts, Koln und Graz 1965; Franz Gamillscheg, Der Einfluss Dumoulins auf die Entwicklung des Kollisionsrechts,
Berlin u. Tiibingen 1955; Horst Miiller, Der Grundsatz des wohlerworbenen Rechts im internationalen Privatrecht,
Geschichte und Kritik, Hamburg 1935; Max Gutzwiller, Der EinfluB Savignys auf die Entwicklung des International-
privatrechts, Freiburg 1923; ders., Geschichte des Internationalprivatrechts, Von den Anfingen bis zu den groBien
Privatrechtskodifikationen, Basel u. Stuttgart 1977.

() Vgl. Carl Theodor Piitter, Die Collision zwischen den Partikularrechten eines Staats und zwischen den Gesetzen
verschiedener Staaten, nach allgemein europiischem und gemeinem deutschen Rechte, AcP 37 (1854) S. 411.
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¥« Commentaries: CHAPTER II.

GENERAL MAXIMS OF INTERNATIONAL JURISPRUDENCE.

§17. BEFORE entering upon any examination of the various heads, which a treatise upon the Conflict of Laws will
naturally embrace, it seems necessary to advert to a few general maxims or axioms, which constitute the basis, upon
which all reasonings on the subject must necessarily rest; and without the express or tacit admission of which, it
will be found impossible to arrive at any principles to govern the conduct of, nations, or to regulate the due admin-
istration of justice.

§18. I. The first and most general maxim or proposition is that, which has been already adverted to, that every
nation possesses an exclusive sovereignty and jurisdiction within its own territory. The direct consequence of this
rule is, that the laws of every state affect, and bind directly all property, whether real or personal, within its terri-
tory; and all persons, who are resident within it, whether natural born subjects, or aliens; and also all contracts
made, and acts done within it!. A state may, therefore, regulate the manner and circumstances, under which property,
whether real, or personal, or in action, within it, shall be held, transmitted, bequeathed, or transferred, or enforced;
the condition, capacity, and state, of all persons within it; the validity of contracts, and other acts, done within it;

1 Henry on Foreign Law, P. 1, ch. 1, §1, p. 1; Huberus, Lib. 1 tit. 3, §2; Hall v. Cambell, Cowper R. 208; Ruding
v. Smith, 2 Hagg. Consist. R. 383.
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the resulting rights and duties growing out of these contracts and acts; and the remedies, and modes of administering
justice in all cases calling for the interposition of its tribunals to protect, vindicate, and secure the wholesome agency
of its own laws within its own domains.

§19. Accordingly, Boullenois has laid down the following among his general principles, (principes généraux.) He says,
(1.) He, or those, who have the sovereign authority, have the sole right to make laws; and these laws ought to be
executed in all places within the sovereignty, where they are known, in the prescribed manner. (2.) The sovereign
has power and authority over his subjects, and the goods, which they possess within his dominions. (3.) The sover-
eign has also authority to regulate the forms and solemnities of contracts, which his subjects make within the territo-
ries under his dominions; and to prescribe the rules for the administration of justice. (4.) The sovereign has also
a right to make laws, to goveren foreigners in many cases; for example, in relation to property, which they possess
within the reach of his sovereignty; in relation to the formalities of contracts, which they make within his territories;
and in relation to judiciary proceedings, if they institute suits before his tribunals. (5.) The sovereign may in like manner
make laws for foreigners, who even pass through his territories; but these are commonly merely laws of police, made
for the preservation of order within his dominions, whether they are perpetual or temporary.! The same doctrine

is either tacitly, or expressly, conceded by every other jurist, who has discussed the subject at large, whether he has
written upon municipal law, or upon public law.2

1 1 Boullenois, Des Statuts, p. 2, 3, 4. 2 Vattel, B. 2, ch. 7, § 84, 85.

§20. II. Another maxim, or proposition, is, that no state or nation can, by its laws, directly affect, or bind property
out of its own territory, or persons not resident therein, whether they are natural born subjects, or others. This is
a natural consequence of the first proposition; for it would be wholly incompatible with the equality and exclusive-
ness of the sovereignty of any nation, that other nations should be at liberty to regulate either persons or things
within its territories. It would be equivalent to a declaration, that the sovereignty over a territory was never exclu-
sive in any natiom, but only concurrent with that of all nations; that each could legislate for all, and none for itself;
and that all might establish rules, which none were bound to obey. The absurd results of such a state of things
need not be dwelt upon. Accordingly Rodemburg has significantly said, that no sovereign has a right to give the

L #:33(4-67)1105
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law beyond his own dominions; and if he attempts it, he may be lawfully refused obedience; for wherever the foun-
dation of laws fails, there their force and jurisdiction fail also. Constat igitur extra territorium legem dicere licere
nemini, idque si fecerit quis, impune ei non pareri, quippe ubi cesset statutorum fundamentum, robur, et jurisdictiol.
P. Voet speaks to the same effect: Nullum statum sive in rem, sive in personam, si de ratione juris civilis sermo
instituatur, sese extendit ultra statuentis territorium? Boullenois, (as we have seen,) announces the same rule: De
droit étroit, toutes les loix, que fait un souverain, n’ont force et autorité que dans [létendue de sa domination; and,
indeed, it is the common language of jurists4 Mr. Chief Justice Parker has recognised the doctrine in the fullest

1 Rodemb. de Stat. ch. 3, 8§ 1, p. 7. 2 Voet de Stat. §7, ch. 2, §7, p. 124, 3 1 Boullenois, Des Statut. Princip.
Gén. 6, p. 4.—Id. ch. 3, Observ. 10, p. 152. 4 Id. (#jul—He SN UREWLWY 54 5°)

manner. “lhat the laws,” says he, “of any state cannot by any inherent authority be entitled to respect extra-ter-
ritorially, or beyond the jurisdiction of the state, which enacts them, is the necessary result of the independence of
distinct sovereignties.”!

§ 21. Upon this rule there is often engrafted an exception of some importance to be rightly understood. It is, that
although the laws of a nation have no direct, binding force, or effect, except upon persons within its territories; yet
every nation has a right to bind its own subjects by its own laws in every other place.?2 In one sense, this exception
may be admitted to be correct, and well founded in the practice of nations; in another sense it is incorrect, or, at
least, it requires qualification. Every nation has hitherto assumed it as clear, that it possesses the right to regulate
and govern its own native born subjects everywhere; and consequently, that its laws extend to, and bind, such subjects
at all times, and in all places. This is commonly adduced as a consequence of what is called national allegiance,
that is, of allegiance to the government of the territory of a man’s birth. Thus, Mr. Justice Blackstone says, “Natural
allegiance is such as is due from all men, born within the king’s dominions, immediately upon their birth.” “Natu-
ral allegiance is, therefore, a debt of gratitude, which cannot be forfeited, cancelled, or altered, by any change of
time, place, or circumstance. An Englishman, who removes to France, or to China, owes the same allegiance to the
king of England there, as at home, and twenty years hence, as well as now.”® And he proceeds to distinguish it
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1 Blanchard v. Russell, 13 Mass. R. 4. 2 Henry on Real and Personal Statut. P. 1, ch. 1, p. 1. 3 1 Black. Comm.
369, 370; Foster, C. L. 184.

from local allegiance, which is such as is due from an alien, or stranger born, for so long a time as he continues
within the dominions of a foreign prince. The former is universal and perpetual; the latter ceases the instant the
stranger transfers himself to another country;! and it is, therefore, local and temporary. Vattel, on the other hand,
seems to admit the right of allegiance not to be perpetual even in natives; and that they have a right to expatriate
themselves, and, under some circumstances, to dissolve their connexion with the parent country.?

1 Black. Comm. 369, 370; Foster C. L. 184. 2 Vattel, B. 1, ch. 19, § 220 to §228.
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