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(—~) Alhambra Motor Parts et al., 57 F.T.C. 1007 (1960).

() REYRHILS op. cit. Palmer, p. 154 {EEE°

(o) Alhambra Motor Parts v. FTC, 309 F. 2d 213 (9th
Cir. 1962).

(+) REUR S Fred H. Law, The performance of Dis-
tribution Function as Legal Justification for Price Diffe-
rentials under the Robinson-Patman Act, 69 Dick. L.
Rev. 39, 49—50 (1964); op. cit. Barnes, pp. 463—466;
op. cit. Palmer, p. 156 & 4BED $2°

() op. cit.Barnes, p. 466.

(o) BEFENERN SV S5 2200 | £oRga% KKK
KRV 542° Automotive Jobbers, Inc., 60 F.T.C. 19
(1962).
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T.C. 1557 (1963).
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RIS 51Q° op. cit. Frey, pp.356—357; op. cit. Pa-
Imer, pp. 143, 158.

(o) National Parts Warehouse, 63 F. T.C. 1692 (1963).

(2) op. cit. Barnes, pp.466—468; op. cit. Lofton, p. 16 n.
37; op. cit. Palmer, p.157; op. cit. Law, pp.45—46 ¥R
o

(=) American News Co.v. FTC, 300F. 2d 104, 109—110
(2d Cir. 1962); K. S. Corp.v. Chemstrand Corp., 198
F. Supp. 310 (8. N. D. Y. 1961).

(X)) General Auto Supplies Inc. v. FTC, 346 F. 2d 311
(7th Cir. 1965), cert. dism’d 382 U.S. 923 (1965).

(82 op. cit. Lofton, p. 16 n. 37 NHEE°

() op. cit. Frey, p. 356 WHEE°

(*2) Alhambra Motor Parts et al, 68 F. T. C. 1039 (1965).

(9) op. cit. Frey, p. 357.

%) op. cit. Frey, pp. 357—358.
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(2) Dayton Rubber Co., 66 F. T.C. 423 (1964).

(]) Dayco Corporation v. FTC, 362 F. 2d 180 (6th Cir.
1966).

(&) Purolator Products, Inc., 65F.T.C.8 (1964).

(&) H. Thomas Austern, Presumption and Percipience
about Competitive Effect under Section 2 of the Clayton
Act, 81 Harv. L. Rev. 773, 807, 809 (1968); op. cit.
Law, pp. 48—49; op. cit. Lofton, p.29 ¥REN R oK
B 40

() Trivalley Packing Association v. FTC, 329 F. 2d 694
(9th Cir. 1964).

() Purolator Prods., Inc. v. FTC, 352 F. 2d 874 (7th
Cir. 1965), cert. denied 389 U.S. 1045 (1968).

(!8) op. cit. Austern, p.808.

(%) Monroe Auto Equipment Co., 66 F.T.C. 276 (1964).

(&) op. cit. Lofton, pp. 15—17 W{HBE°

(B) #20 DR OmEED 10° 8 KHEQ QR Q #e-y
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(&) Monroe Auto Equipment v. FTC, 347F. 2d 401 (7 th
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Namsco Inc., 49 F. T.C. 1161 (1953); Federal-Mogul Bo-
wer Bearings, Inc, 54 F. T. C. 1628 (1958); Guaranteed
Parts Co., 55F. T.C. 433 (1958); Thermoid Co., 55 F.T.
C. 518 (1958); Neapco Products, Inc., 55F. T. C. 708
(1958); The Eis Automotive Corp, 55 F.T.C. 1473
(1959); Airtex Products, Inc, 55F.T.C. 1754 (1959);
Northeast Capital Corp.,, 55 F. T.C. 429 (1960); Ame-
rican Ball Bearing Co., 57 F.T.C. 1259 (1960); Per-
fect Equipment Corp., 58 F. T.C. 65 (1961); Borg-War-
ner Corp., 58 F.T.C. 629 (1961); Perfection Gear Co.,
59 F.T.C. 598 (1961) ; Tung-Sol Electric, Inc., 63 F.T.
C. 632 (1963); HHE N 2 ~NEL OERENO x —R—
{ QB QHE° Warehouse Distributors, Inc, 55F.T.
C. 188 (1958) ; Midwest Warehouse Distributors, Inc., 55
F.T.C. 414 (1958); Hunt-Marquardt, Inc,, 55F.T. C.
910 (1958); Borden-Aicklen Auto Supply Co., 55F. T.C.
1279 (1959), aff’d, 287 F. 2d 512 (5th Cir. 1961); Allb-
right’s, 55F. T. C. 1556 (1959); Automotive Southwest,

Inc., 57F. T.C. 590(196)); Southwestern Warehouse Dis-

tributors, Inc, 57F.T.C. 611 (1960); ZH#H&" #E<™ =
—N{ QHEEQOHE® {Y" op. ciz. Palmer, p. 151 n. 34
n.35, p.152 n.36; op. cit. Law, p.44 M=e° PQE

Heckethorn Manufacturing and Supply Co., (Docket
7499); Borg Warner Service Parts Co., (Docket 7667)

Westinghouse Electric Corp., (Docket 8053); Inland Ru-
bber Corporation(Docket 8052); =$-4%f Earl W. Kintner,
Automotive Parts Distribution and the Federal Trade
Commission, 17 Bus. Law. 272 (1962) ¥ ~:0°

£ ERFCHEELD MR R -2 QW

Gojer, Inc., (Docket 7851), op. cit. Kintner, 17 Bus.

Law. 272, 278 (1962); Joseph A. Kaplan & Sons, Inc,
63F.T.C. 1308 (1963), op. cit. Law, p. 44 R AR0°
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Functional Discounts under the Price Discrimination

Law (3)

—The injury at the customer leyel—

Minoru Fujira*

Introduction
I. The object of the study
II. The analysis of the original Clayton Act §2.
II. Legislative history and general survey of the Robinson-Patman
Act (Vol. 33, No.2)
The analysis of Early Cases (Vol. 33, No.4)
Search for a new theory
The analysis of Automotive Replacement Parts cases

5S=<=

Conclusion (this issue)
* * Ed *

Chapter V deals with 1) a new approach to the distribution fun-
ction, 2) movements for the new legislation of regulation of “one price
policy”, 3) the problems of prima facie required under the Clayton
Act §2(f), 4) the report of the FTC Advisory Committee on Cost
Justification.

Chapter VI aims at analysing the cases of auwtomotive replacement
parts.

Chapter VI firstly treats the recent state of enforcing the Robinson—
Patman Act, and secondly throws some analytical light on the cases
of functional discounts. Finally, the present writer puts forward the
proposal in conclusion as follows :

Among the current distribution problems we have faced are the
promotion of economic efficiencies, the regulation on vertical distribu-
tional restraints and the curb on mass buying powers of major distri-

butors. In this note, with special emphasis upon the regulation of the

* LL.D. Candidate, University of Hokkaido
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mass buying powers, price discrimination laws are analysed from the
national economic point of view, with due attention to avoiding con-
flicts caused by the three different distribution policies. 1 singled out
the cases of functional discounts, since they, I think, would make the
character in question clearer than others.

According to our law at issue, it is unlawful to discriminate in
price where the effect of such discrimination may be substantially to
lessen competition without good reason. However, what is needed now
is to boil down the concrete condition.

The theory of how American laws on the functional discounts are
applied maintains that the proscribed competitive injury may be in-
ferred from any permanent and substantial price differential, that is,
a price differential which occurs in a market where profit margins are
low and competition is keen, and which is large enough to influence
the business of the disfavored customers.

However, a comment critical of the way of the application of the
American laws points out the necessity to investigate on the extent how
competitive the market condition in a case is. The price discrimination
laws do not cover one price policy. It seems unfair to leave this practice
unregulated. Therefore it can be said that under this condition the
enforcement of price discrimination laws could be substantially to lessen
competition in the market.

By the way, small profit margins may be the principal inhibition
from competition, and it is vital to find out ways of how to stimulate
. competition. Therefore, to condemn as injurious to competition, the
price advantages obtained through the economies and efficiencies of
distributors, I think, is out of point. On the contrary the advantages
should be looked upon as a hopeful means of invigorating competition.

If the protection of small merchants should be given higher pri-
ority over economic efficiencies, then judgement of competitive injury
could be easily inferred. However, unless the extent of competitiveness
in a particular case is investigated, the objective of protecting small
merchants might not be attained.

Even if price differential is not substantial to influence the favored

r Jb#33 (6 - 238) 1700
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customers’ resale prices, nonetheless it may give them unwarranted
economic advantages over their competitors, either by enlarging their
profit margins or by enabling them to offer attractive services to their
customers. So, the price differential should also be banned, too.

A price differential recognizing a distributor’s extra services should
not be thereby excluded from the conventional criteria for competitive
injury, since the recipients in fact may secure a substantial competitive
advantage when same discounts are not available to competing distribu-
tors. The distributors’ extra services should be assessed under the
clause of “without good reason.”

Price difference is not necessarily equal to price discrimination as
an economic concept. Therefore, price difference with competitive
injury does not establish prima facie violation. A plaintiff must
establish “without good reason” in some measure. In other words, the
plaintiff has to show that a defendant discriminated 'in prices among
purchasers served by the same methods and in the same quantities. If
the methods and quantities of sales differ, the plaintiff must show
that such differences would not give rise to sufficient savings in the cost
of manufacture, sale or delivery to justify the price differential.

In these cases, the return on the investment in particular facilities
should also be included as an opportunity cost. Also, since manufacturers
do usually not grant functional discounts equivalent to cost savings,
the cost concept ought to be understood in the widest sense. There-
fore, in the first instance, the distribution function should be identified
within the particular market in question.

The aforesaid application should be encouraged especially with
regard to economic efficiency. Emphasizing the protection of small mer-
chants, prima facie violation will be established without difficulty.

Under the overall anti-monopoly policies, the crucial points are as
follows :

Price discrimination laws do not cover one price policy, and the
excessive enforcement of these laws might substantially reduce compe-
tition and injure economic efficiencies. Instead, the market structure

should be reformed. The price discrimination preventing small merchants
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from improving their economic efficiencies should be discouraged from
the point of view both of economic efficiency and the protection of
small merchants. Only permanent discrimination should be prohibited
in order to reconcile price discrimination regulation and resale price
maintenance regulation. In conclusion, in order to attain the goal of
promoting efficiency and competitiveness, it should be pointed that a
further examination of the application of another provisions needs to
be undertzken regarding @ to afford discriminative treatments
among entrepreneurs unduly, @ to exclude specific entrepreneurs from
concerted activities unduly, ® to refuse to supply commodities and serv-
ices to certain entrepreneurs unduly, and @ to trade with customers
by making use of one’s predominant position over the said customers

unduly.
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