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Hokkaido L. Rev.

An Examination of Methods of the Antitrust Regulation
to Restrictive Patent Licenses : on Analysis of Cases (1)

Toshifumi HIENUKI*

The U.S. Supreme Court has been traditionally depending on the
“Inherency Doctrine”, which deduced from the exclusive nature of the
patent right, to regulate the restrictive patent licenses with the Anti-
trust Laws. The “Inherency Doctrine” is no doubt the main stream of
case law doctrines in this problem area. But there isn’t no criticism
to this doctrine and to its practical effect on economy ; this is not the
workable legal doctrine to make clear the scope and limits of applica-
bility of the Antitrust Laws; the doctrine ignores the increasing social
cost of Patent System, for the sake of protecting “patentee’s reasonable
reward” favorably. Alternative approach should be looked for to deal
with this problem appropriately.

In this article, the author argued that it is necessary and possible
to apply the Antitrust Laws directly to restrictive patent licenses,
without intermeditation of “Inherency Doctrine.” Justification of taking
this alternative is based on several reasons; the interest of patent
policy is not different from the interest of Antitrust policy; the
Antitrust Laws are flexible enough to dispose of any interests of
patent policy; and direct application of the laws may bring this in-
terest within the limits of the Antitrust “Rule of Reason,” that is,
this alternative would not take the “Rule of Reason” out of its limits
and get into the consideration of non-competitive social interests.

Then the author gave doubts about the fundamental assumption
of Patent-Antitrust problems; monopoly power based on the patent
grant is not itself anti-competitive in the meaning of the Antitrust

Laws. This assumption seems to be without critics. But the author

*  Assistant Professor of Law, University of Library and Information Science

deks4 (2-235) 455 I



Vol. 34 No. 2 (1983)

asserted to add some qualifications to this assumption ; monopoly power
based only on the inner researched or developed patent inventions
within the firms is not itself anti~competitive. And every patent holding
and exercising is under the observation of the Antitrust Laws, except
that. These are the possible range of Antitrust regulation to conduct
of any patentees.
As to the restrictive patent licenses, the author gave the method
on balancing these benefit with these costs from three possible angles;
economic effects on products market, economic effects on trading tech-
nological information, and economic effects on competition of R & D
efforts. Below are general factors to be balanced with.
(I) Benefits
i) protection of patentee’s rewards
ii) inducement to patent licenses
iii) incentive to R & D investments

(I) Costs
i) restrictions of competition in the products market
ii) restrictions of trading technological information
iii) oppression of R & D competition

These factors are still needed to be examined. And the examined
factors are used as analytical tools to analyse critically the cases on
the five types of restrictions in patent licenses; price restrictions,
output restrictions, territorial restrictions, field-of-use restrictions and
grant-back clauses. These restrictions are told generally to be disposed
of under the “Rule of Reason.” But some of them are argued to be
regulated strictly under the “Per Se Rule” or the near “Per Se Rule”
because the author’s practical interest in this article are directed to the
horizontal effects of these restrictions on the market, especially on
the oligopolistic market.

Finally, from the view point of Comparative Law, the author in-
tends to draw some suggestive conceptions from this examination, for
the interpretation of section 23 of the Japanese Anti-Monopoly Law.

(to be continued)
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