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Recent Trends in American Legal Thinking

James E. HERGET*

(1) The work of legal scholars is guided in part by tradition, in part by

the immediate needs and circumstances of the scholar, and in part by
some general notion of what the activity of scholarship is and what
constitutes a legal system. Every scholar, if not explicitly, tends to
embrace a particular legal philosophy. It is therefore possible to classify
the work of legal scholars in terms of the jurisprudence that their ap-
proach and work product imply. This paper will attempt to so classify

contemporary Americal legal scholarship.

(2) Pointing out certain major historical developments that provide the

context for present day thinking, the great watershed for legal theory
was the movement known as American Legal Realism. Prior to the
Realist movement American legal scholarship followed the mode of the
analytical school, especially the style of the English scholars. Work
undertaken in this vein presupposed a certain view of the law that has
generally been denominated positivism. This way of thinking continues
today and is reflected in the work of a small number of scholars that
I call the Old Guard. Contrary to this, the chief thrust of the Realist
movement was skeptical. Accepted by only a small minority of legal
scholars in the 1930’s, their basic skeptical insight was so powerful and
penetrating that their way of thinking gradually began to work its way
into ordinary legal scholarship. Indeed, it is convenient to classify cur-
rent trends in legal thinking according to the degree to which they
accept the Realist insight or according to the specific part of the Realist
theme that they have developed.

(3) Turning to the specific trends, let us consider the Mainstream of

legal scholarship. It is produced by scholars who have accepted some
of the Realist viewpoint, but remain wedded to a view of law as an
essentially rational institution. First, mainstreamers reject the idea
that legal scholarship must adopt the methods and techniques of social
science. Second, while acknowledging much of the indeterminacy of

*Professor of Law, University of Houston Law Center
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classic legal doctrine and the inadequacy of the traditional idea of an
autonomous legal system, they nevertheless adhere to the view that
there are right answers to legal questions. Third, admitting that the
classic positivist view of judicial decisionmaking is inadequate if not
misleadingly erroneous, they purport to offer a broader but still objec-
tive basis for the explanation and justification of court decisions. Fur-
ther, the Mainstream scholar sees law as a system of rules, principles,
and policies that can be rationally understood and exposited. This sys-
tem is a much broader scheme involving moral and political values drawn
from the culture of society. It is thus possible and often necessary to
bring into legal discourse general principles or policies that would fall
outside the older autonomous model. So, the question becomes how to
select the best from competing norms, and the answer, in short, is to
choose the alternative most consistent with the genius of the system
as a whole.

(4) A second scholarly trend is what might be called Lawyering. In this
view, there is no subject matter for a discipline of law except in the
imagination of those self-deluded scholars who think they have found
one. Those holding Lawering view argue that the law school is noth-
ing more than an institution for vocational training. Legal training is
no different in principle from training to become an airline pilot, a
nurse, or a computer programmer. Just as an apprentice airline pilot
may receive only marginal assistance in learning to fly by reading books
on aerodynamic theory, the apprentice lawyer really has only a marginal
need for legal theory. What he really needs are all kinds of legal or
managerial techniques. One of the key skills that lawyers must learn is
that of legal argumentation, which is expected and demanded as a part
of the ritual of litigation.

(5) A third line of thinking is decisionmaking theory, ora s mamed “ Law,
Science and Policy ” or LSP. It takes as its central focus of study the
process of making decisions by officials. All factors affecting decision-
making are considered relevant to the inquiry and therefore must be
systematically accounted for. LSP is in some respects an improved
version of the systematic analysis of competing interests worked out
under the name Interessenjurisprudenz and of the balancing of in-
terests through social engineering. However, in striving to invent a
universal theory, LSP had to introduce terminology and concepts that
avoided the confusing connotations of ordinary political and legal lan-
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guage. This has resulted in a more precise and unambiguous vocabulary,
but it also has meant that scholars who want to use the system must
learn the new jargon and then use it consistently. Some scholars con-
tinue to work in the LSP framework, and therefore it remains an in-
fluence on today’s thinking, but perhaps a waning one.

(6) Another trend in legal scholarship today is the Sociology of Law.
Sociological understanding of law draws its method from the general
intellectual paradigm of scientific naturalism. The operation of legal
system is studied as a particular type of behavioral phenomenon. Un-
derlying patterns of behavior, independent of conscious aims and pur-
poses, are sought to be discovered and illuminated. Such studies are
empirical, descriptive, quantified to the extent possible, and subjected
to mathematical analysis where feasible. Ideally the goal of the sociolo-
gist is the ultimate explanation of phenomena in terms of cause and
effect, or of statistical probability, or of organic functionalism.

(7) Another important trend in legal thinking is the Law and Economics
movement. This scholarship consists of the application of economic
analysis to the operation of law. What is new is the adoption of tools
of economic analysis by academic lawyers and their application to a new
and broader range of subjects heretofore left untreated by traditional
economics. It is claimed that economic analysis can produce explana-
tion, criticism, and justification of legal rules, concepts, and institu-
tions that are more precise, more sophisticated, more determinate, and
more persuasive than those of mainstream scholarship, The Law and
Economics method has a wide appeal to many legal scholars in view of
its continuous spread throughout the American law school world, although
there has also been much criticism. However, there is no doubt that
it is the leading new trend in legal thinking.

(8) The final trend has named itself the Critical Legal Studies movement.
As the name would suggest, it tends to debunk what its authors con-
sider to be the misconceptions of social truth contained in other forms
of legal scholarship. The critical legal scholars see legal argument and
legal theory as an aspect of political theory, thereby rejecting the no-
tion that the legal system has an independent and objective existence
apart from ideology. Next, the critical scholars maintain that the
politico-legal theory of any society at any point in history is itself an
expression of a particular understanding of society which has been

created by social conditions. Further, the movement is characterized

JeEk35 (5-147)685 v



Vol. 35 No. 5 (1985)

by its justification of scholarship in the field of social theory in terms
of political action. In this view, scholarship is not the pursuit of truth
but the pursuit of justice. Finally, the critical scholar, having somehow
reached a higher level of consciousness, must devote his efforts to ex-
posing the contradictions in present day society. This scholarship is
said to “ destabilize ” existing institutions.

(@ In conclusion, I will point out some fairly obvious common features
of the newer trends. For one thing, the object of legal scholarship has
been greatly expanded to include political, moral, economic, and social
factors once regarded as the proper domain of other disciplines. In ad-
dition, behavioral science methods, especially those of sociology and
economics, are regarded as legitimate modes of legal scholarship appro-
priate for all subfields of legal study. As a result, the character of
law faculties is slowly changing. The professoriate is becoming more
diversified, more comprehensively trained, and more capable of dealing
with social issues that go beyond traditional legal analysis. It appears
that American law schools are gradually undergoing a transformation

from an old world to a brave new world.

v Je1:35 (501460684



