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f.

odne il L EEER R A0 A EF BB ORIR- W OREV S o K RO OBEMO TN Qe A BEENORT O KR

(<) Popper [LSD] p. 32 f. ch. 3. Qo NEBEREOT 1 ¥ XVLELIVEBORAK -ON L YK YVEHVHQLE |10
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= AP | BESBWIEAVL O W 50° (N Y R QIUERNITO R &4 B0 VBB O N K -« il (test implication) 4N
BHEOT VRN O S PRem#ER SR K - W Wase® of. Hempel [PHS] ch. 2, ch. 3. " ~ofi- SBERVAY &
FHHEIO L AR =M T — ¥ I mY ¢ N AWMREL D 2 R CREEF oM BEQRK MBSV E K
A~ GUHEQBRID Y B b X <3020 RN O 51 @ 4 OIEK OBIfEN )0+ % ~ ~ (theoretical support) R ihade0.5>0
1A -9ARQUE N IR S 294044 50 of. Hempel [PHS] p. 38 f. K" 0 QEXWEEREQC RO i 1010° cf.
Kérner [EXC] p. 230. ~» & A" % % — 2 QR D HBIH NE L L S VBEFA0® 3 BBVHICVAE | QML Q1]
COEEVQeN VY O 5y Popper [LSD] p. 59 f. [OJK] p. 349 ff. Hempel [ASE] p. 234 ff. @Y nQ®WEN O S
4" RERQHERLHE YO ey RESEKD oM (prediction) R RKEE P R0 1A WIEE OB 4012 4Q 10°
cf. Hanson “Symmetry” 2 R2ME4R ¢ N 2 QIXRBF V" Hempel [ASE] p. 407f. { N> NQBEHA~NEL D
A HQHBVEN | MOVELS ¢ MY URAKBEREN 4o IR v U T O 510

() Popper [LSD] p. 407 {.

(w) cf. Popper [LSD] ch. 1

(=) Popper [OJK] p. 349 ff.

() H2(aNNAUN— 1l N DRSOV O Vil Q1" Lakatos et al. [CGK] #40:0° EHIM M0 & D &
—oenes g N K (Watkins)” 2 - v Xx— P N (Masterman) #° W E2RPPUEARL AUV E e NP R ~N~—"7 N
~ (Feyerabend)” w3 « « D — 2 o/ N§F'G 550° LR 0OQHROCEHNIRE IS4~ fv 1" Lakatos “Falsification”
esp. p. 95 ff. ‘AR WVIKEKEL ®0° QBN Suppe [SST] esp. p. 233 ff. ULEFQEREY O 5 QHEIROLR®

(o) ~—NQMHWY O S’ of. Kuhn [SSR] ch. 4, 5, 6, 7, 8. W LRQBIBLD L7 nin v 4 QGO RmIN N ~H0BR
2y of. Kuhn [SSR] p. 174 ff. (Postscript-1969), “Paradigm” esp. p. 308 ff. #.4£2" &= MM~QK > { -~ ZF M 0
%" cf. Kuhn “Logic”, “Reflections” esp. p. 234 fl. & =N U% > —VORHE HOVEHKETREM2Q VB850
%D~ QIES RV HPE- UV QRN O S\ QB NENES | O BBV IR | KELSEEVOY 51087
A-NMEEHOTNNARN T K QEENVR | KESEICE VIV LS YRR E D ~ QRELE VOO KV I EIEIRM
BYRRQUE S — > OFHELN 004 VI IR FISE Ve N Hroe° ROCEN 2 21 wihaitEduer

2D

E
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BHELILORR & BRI TO~H

FRE -2 Q RS N SaEY O S QERFIKRERE (A — M) VIREEREE k> ~) VOERRQ0 QP800

(2) Putnam “Corroboration” +).2~VEHINQRIIVREN O L0 % Suppe [SST] p. 424458, % » = & < 48" Zohbsngh’
ISR EBREREEN O S PVEMNRRMSO P SR KHEVORBUVEEKS 2 & v 2 v of. Putnam [MLR] p. 153 ff.,
p- 215 ff.

=) Putnam “Corroboration” p. 236. 3’ ERREQ | REB=RUAYW cf. Hempel [PHS] p. 22 ff.

() Putnam “Corroboration” p. 228. R ZHVRHBLSEHEE Y ~10° YR QYO M" MM VQEIMARET V" K

> MY QEN O SVHENID ORIRRo e’ EOT %A — QI OHEQRK-Q M H — v ((t—

s CORCECED 2B ST (oY e HEE e | Y QRIENIER) M e B R S50 %

lyl e oo M~ Qo REBHEV D SEHE IO E< FRLSENOELQ WV R0° Popper [LSD] p. 60
f., p. 76.

(%) Putnam “Corroboration” p. 228 ff. K= - £ P A HXEY ERXBORLV,HENOZEQ
HRLEON—EORQOHBEN VO PR EEOQOOHERAOHRCURANLN—EIO080° D QORE
2 EHEQ TRINER QMO W B M S 3850 M AU S oSBT HIEREU R S SO08 SR DAD W o<
W O WEEQ RIS EN A N HH0 ) AU-24R0em0° v 00 Q8" KHEOEIER 1 1 — -« N QRIETFR QHE M 4o~
HIUAEO LV PO 20 ] ORQIPAIE-AIC UVRRIIUS WRARY BHE WY RIS L0 P g e
Putnam “Corroboration” p. 226 f., p. 230. 3 D QN 0 5% cf. Hempel [PHS] p. 28 ff.

() Putnam “Corroboration” p. 231 ff. L > « K S4B IPHIWY & — N QIEFONMNH — P LW S 00 PRN0°

(8) %271 —QEIRE | BURF 0INRY O Sy %" cf. Popper [LSD] p. 80 ff. #4” % 2L =20 Mo 4 R w3
PY LR VRO S0t QR V . HBRR O (specialization) A WO NG X =41 CHERE §
) R ERAI Y eER4n Y 4Q:¢° cf. Popper “Replies” p. 997 ff.

(%) Putnam “Corroboration” p. 236.

=) Popper “Replies” pp. 993-996. EDEXE QA — D NEACEHIN R LW %2 — % s~ N O0HELSROM o H
Ko (HBESHEOHE) NOSVORERRs” QMM L 0HEERa v MR 4 B0 5% cf. Popper

L S B S I I
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m “Replies” p. 1144 f., p. 1148.

(X)) Suppe [SST] p. 454 £. wQHoHENH —p MO S RERMRMERHRKOLE MY — > Q0 BIKRR L
NS 2N B — b DY QBRI N 50 SR ETR 4010° of. Suppe [SST]p. 446 ff. D47 wuWH [ %
D~ pRIRY 510 (cf. Popper [OJK] p. 353) ZiPSRERORNEBIEA-2Q VWY QEI0ane® F & — N QVEHInQm
a0 0T LMY — N NEEYRNOM SH0gu0WY v s b2 R~ (Kbrner) W0 g P A SR —N
MR QM = 8 [eg Ay A(ey=b ) AT, _r|; b A(bymer)]—e; N5o2Q P RC° MREXKSUANEK S W
510° Ba EHEENEEON S Q@R SHERERN O ERNBEEMMBIROM S0 N N kA K- 4008k
T SOV SNEREOMOEHHERER SN | HOHERIEEAKEOLPER W0 (U <SElny ERR
WA K =020 AEIBESE” SV 0BG 07 MBI QNMEIER 400 S BRIER R ME | HEER~ (U D 2
BMEMERDUSSL) NSV RERERSN K -l Sy (derive)® W QK X ~4uiE 34" (e,=b) QREVEE
Q&KLY VOMBRFELPROJUERNR VO TEBEN R K 020 500D P0° oM —P RSV 25
BAL R D e RS QI HIIREE Y w40 RPN L OBBEKLED § (ei=b) LHHR K ~EQER QK
SHEL 1> = KA QIO BREEN R0 % > ~ QInoRBEKLEY UROOBEEEREHWRHEEPL © 8P R
0% Y HEQHAYN AL —H ORI QREBAE S 0200 E" & =D QHE-UE D e10° &R R - MR B
EEHMOME (%> —0) B bATHb, @ U~ S PIEWRQR ey HEREHE. IZHH IOMEREER (%
¥ M EE R0 L B O HOREICEN < S\ S S WP ES P 00 BINE O HBG-IMEK O Hing B ERE N B e X IR
4QQ° cf. Korner [EXT] pp. 181~197 esp. p. 185 ff. Bunge “Interpretation” pp. 5 ff. J&* EEImQHE~v OV BEE (T
#1 1 ORI 484 | 1O NREEC w4" THBERQ M ha X Kb EREY TihERERN R0 M55 ]
AVQKONMNA P IR T A A K MG SN D RSSO S VOB SO cf. v. Fraassen [SIT] p. 87 ff., ch.
5, esp. p. 126 ff.

(D) EHEBROHEP VN K= QIEEY O Sv { MY REKQOHaSB R0 510° cf. Hempel [PHS] p. 3 ., p. 22
ff. o RN e~ - PN x 2D N K (Semmelweis) QIR OERQC° SRRV OMEEQKBLURYVY Y
NxAD P K HHIET P QIEIRE O ERHQ R M k4o iR R <O HE QRSN ~ O VHIBF R R 0T v omE

=
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R R0° BT QA HEVSVPYOY IR AR MK QEREQHEY WO IR B BIBEVEW A0V L ER
EE{IEEUSW 50 o WOORO KRN 0TI R UM OEANAL oL R S P40 D5 LRYD
PPN RAD I K QEBEMBIFNEAOSEPYHE L0 QK YA AD MK QEBANLORVRRIRYDO SV
FEREBALICSRA I RNEEDOUAT 0 WRK UMV E 30RO RGN B s0.£10 2 Q TIHRECA
SOV PN R AD N K QEFHENEE e VERREEQ VR0 U EdEEEN 2010° BENEHEOKREN 1)
K2 N A S0 QORIE T HOO AP AT A S aFEpEE v 5 IR GEOEFEON & ¥ K QUK WD LR
HRQEM A -2 5 (O VELATOERL L) UAUNNEND HARER Y BRSO QYT N 10K - N SR O
N Q20 AR R O RR LAV SRBEPIEERESSRT vioanE - £ AAMEREEINEZEONELIPRN ROQR
R Hold” THERRLAHESV QoM VAR K « FREPEEPL Qoo T ¢ N 2447 uQo~aREOR
SR K O W IRR 0 B OB 02 Q P 2 5 1 AN 2SI O W 5900° Q- BIKEE U -0 | HOBIBKR e QW
4100 1) QEMBENEI AR UMY B JTOEHFEREERUEL” U nR v 4 QWS Y % 5 028 5° ¢f. Kuhn [SSR]
ch. 8, wEnUYE EAHERROBWEMLAUVERBV L L AUNESY S0l {20848 5% DRN-2 1) Q Hios
BEEES [ HOAYY « XY DN QEVEERNBEN 020 VR0 VRE KERYLY LOBEMY BB S
Ot S MBS G0

(R) Suppe [SST]p. 454, MQEE” £ A~ 50V HERLHES Kbl S o3 6 ~ Q0 5 SMOBEC T B
W ERE IR N 4 58400 Q BRI IRVE 1 310 M BIEY O SVILL R S0 QNEX A 910° of. Kérner [EXT]
p. 168 ff.

(F) DmEESRRL BEPY HEuiRibHEb&4VvoBEPRENRY 500 REV VI ViIeomEE- ¥ - EMEcmE
EHROMEVEELe-2Q PR MEESHRROR VOV Y [EROHMMSRORNEE YR LQ N Q0 [Igi
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HKEQUAOPQURR I [<EOXIGWR N » 3 18 =D " D OHSO LA NIEAR 0 ) TREAEKIF O LB VRN

35 (6 - 233) 921



00 ) AN HHERINEE O oD LA O] ¢ R0 20° of. Nagel “Teleology” p. 278 ff. #4" W QRN
MR« QEEEHY O LW o " cf. Nagel [SoS] ch. 12, esp. p. 402 ff., v. Wright [EXU] ch. M, esp.
p. 118 fi. fBE" S TR 4y | NIz

(&) cf. v. Wright [EXU]J p. 58 {. w{QE EHE (8§ Ninligzi=°
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L 2R oi-9" DR MR{RPY MY OERY KTORKETEHVEKI RSP E7 Qe BERR QMEF RS
BEAIVYLELOR D{2EENAOKR QM N2 R 1020 V400° cf. Hare [FRR] p. 92 ff.

(=) Hare [LoM] p. 18.

() Hare [PRI] p. 89 f. ( h—HREBURIVE NINKR S Ui 1~ KKk S > 8RO AKBOV S84 0420 1
7 RLIMEREEY S RIINRACRLE AP RER D KA S aKEBLP QW QEEH QMmN fom O §0 el
540K A GRIQHNE (non -descriptivism)) (WRM O SV ET NN AR (EEH) | PSS S0ED° D4
ST Qe NV Y HMEREHEwI Y SEEENE S OO UINEERVAE S AN ek~ 2 (Searle) 'R [hofiEHEQ

+ 245) 933

i35 (6



N RN N — J(the speech act fallacy) O WEF 40 Searle [SPA] p. 136 ff. 2y QEFNUKELY ( M —R7 GEHOBKEKVOYV
FLENEQR- Y MaPRe” uRMAOWY 1L oMy QL oK VINEH N IRE P e L0 420

() #x OENE IO NKRVER W 510° cf. Stenius “Mood” p. 254 f., Kenny “Reasoning” p. 63, Hintikka [LLI] p.
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4 Aarnio, A., On Legal Reasoning (Turku, 1977) [OLR]
4 ————, “Linguistic philosophy and legal theory

some problems of legal argumentation” (in: Rechtstheorie
Beiheft 1, Argumentation u. Hermeneutik in der Jurisprudenz, 1979, S. 17-41) “Argumentation”
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An Essay on the Nature and Objectivity
of Legal Justification —Part I (1)——

—— from a generic point of view ——

Ko HaseGAaAwA*

Ch. 1 Introduction
Ch. 2 The Nature of Legal Justification
§. 1 Critical Considerations on Some Recent Models of Legal
Justification
I. The “dualistic” Model
II. The “informal” Model
III. The “argumentation” Model
§. 2 Explanation and Justification—a homology
I. Scientific Explanation
II. Practical Justification
II1. Explanation, Justification and Value (continued)

The structure of legal justification has been much discussed
from a variety of viewpoints. In particular, it has been analysed in
terms of logic. Although we have obtained many important insights
from this analysis, there still remain many problems which are
excluded by the fundamental framework presupposed in it. It
includes some problematic claims: that the form and content of
legal justification is in itself unique and completely different from
other types of explanation or justification, that it is typically clarified
in the form of normative syllogism, that the major premise of that
syllogism is satisfied only by statute law or the like, and that there
is no significant relation between the context of justification and

the context of discovery other than tleir {actual relation.

*  Associate Professor of Philosophy of Law, Hokkaido University
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The aim of this article is to criticize these presuppositions
to try to show an alternative perspective from a generic point of
view which seeks a general theory of explanation and justification
through making use of some philosophical or other scientific
insights, and then to construct the conditions of a new kind of
objectivity based on this line of thinking.

Along this strategy, first, some recent models of legal justifi-
cation are examined. The “dualistic” model, which emphasizes the
distinction between the contexts mentioned above and describes the
former in modus ponens form, is criticized, because it ignores the
real character of feed back system between those contexts and sticks
to a naive view on logical forms. The “informal” model, which
emphasizes the informality of natural language reasoning and its
purposiveness, is criticized, because it misconceives the nature and
function of logic and implies, as well as the first model, reasoning
is fundamentally described in modus ponens form, though its insight
on purposiveness is appreciated. The “argumentation” model, which
emphasizes the logical process of concretization and the relation
between legal and general practical justification, is criticized,
because it still holds statute law and special legal justification are of
central importance and ignores the existence of feed back system in
justification, though its realization of general practical justification
is appreciated to some extent.

Next, to undermine a naive conception of legal justification, a
homology between explanation and justification is investigated.
Even in scientific explanation which is usually considered to be rigid
and simple, we can find its complexity, or connections of many
kinds of argumentsits stratifiedness, or one to many connection
of arguments, its purposiveness, or purposive operativity of
arguments, its openness, or challengeability in argument, and
besides, two logical forms in it, namely modus ponens and teleclogical
form. These features are also found in practical justification, of

course as well as in legal justification. So a homology between
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these can be imagined. In this respect, further, we can say the
value-ladenness of argument is considered to be common to these
arguments and it is the extent of it that is variable with the

pragmatic context of each argument. (continued)
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