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<Summaries of Contents>

The Foreign Sovereign Immunities Act of 1976
and
Noncommercial Torts Committed by a Foreign State in the
United States

Tomohito Usukr®

Under the so-called restrictive theory of sovereign immunity, a foreign State is entitled
to immunity only where it engages in public acts {(acts jure imperii), but not where the
claim arises from commercial or private acts (acts jure gestionis). Not a few municipal
courts, especially those in the civil law countries, suggest that the distinction between
public and private acts should be based upon its inherent nature, and that torts, in gener-
al, committed by a foreign State within another country is a private-law nature act to
which immunity is denied. However, a body of pre-1976 cases and scholarly opinion
have provided little more guidance for a claim of immunity for noncommercial torts than
that did the clear terms of Section 1605 (a)(5) of the Foreign Sovereign Immunities Act
of 1976 (FSIA) enacted by the U.S., because sovereign acts in question were almost al-
ways related to commercial and economic activities of States.

In Section 1605 (a)}(b), the FSIA abstains immunity from a foreign State in a civil ac-
tion for personal injury or death, or damage to or loss of property, occurring in the Un-
ited States and caused by the torticus act or omission of that States or its officials or em-
ployees with two exceptions corresponded to the ones contained in the Federal Torts
Claims Act, even if the case of action arose out of its public or sovereign acts. Therefore,
the United States jurisdiction exists to hear the case of torts allegedly committed in the
discharge of foreign governmental functions.

Letelier v. Republic of Chile (1980) established the first precedent for a foreign State's
tortious liability where its connection with an act of political assassination in the United
States can be proven. This short article mainly describes the federal court’s ruling in
Letelier after introducing the restrictive theory on State immunity. Next, it explores some
legal implications brought to the fore by that ruling: (1) the proposition that the public
acts of foreign States are not automatically immune from proceedings, and its relation to

earlier formulation of sovereign immunity, (2) the potential applicability of the one of two
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exceptions mentioned above, which is known as the “discretionary” act exception, to the
US. jurisdiction in the Section 1605 (a)(5) of the FSIA, and (3) the existence or non-
existence of the U.S. jurisdiction under the FSIA with regard to any claim based upon in-
ternational torts alone committed by a foreign States within the U.S. Considering the
court’s view and also sevelal opinions, the author emphasizes that claims of of sovereign
immunity have to be resolved by a “functional” test, that is, in view of a legitimate pur-
pose of or a need to protect foreign governmental activity in question, and that the im-
munity should not be granted, in principle, to torts carried on by a foreign States within
another territorial jurisdiction without consent of the latter States. Although some uncer-
tainties still remains in Lefelier, this ruling will ultimately help the private victim main-
tain an action against a foreign State, thereby rendering it much easier to deter a tort or
crime committed in the U.S. by that State.

Finally, this article considers some recent developments on noncommercial torts excep-
tion to sovereign immunity,which are found in the latest legislation adopted by several
common law countries and the Eorupean Convention on State Immunity, as well as the
Draft Convention on this subject being prepared by the International Law Commission of
the United Nations. These counterparts are very similar to the Section 1605 (a)(5) of the
FSIA of 1976. In light of these developments, it should be noted that they show a ne-
cessity of the formulation of the exception to immunity as a generally accepted rule. The
author thinks the exception be followed by other countries, aside from some few ones

which are adherents of the absolute immunity doctrine, in the not so distant future.
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