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(~) Constituent Assembly Debates, Vol. VIII, pp.1195-6.
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Choudhuri, “Appointment of a Chief Justice: The Study of a Controversy in a New Perspective,” Journal of Constitutional and Par-
Liamentary Studies, vol.XI No. 4 (Oct.—Dec. 1977), pp.1—38, at 16. @72 D.C. Gupta, Indian Government and Politics 1947—1981 (New
Delhi: Vikas), Fifth Revised Ed., 1982. p. 291.
() Gupta, op. cit., pp.292—3.
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() S. Mohan Kumaramangalam, Judicial Appointments: An Analysis of the Recent Controversy over the Appointment of the Chief Justice of
India (New Delhi: Oxford & IBH Publishing Co.), 1973, pp. 10—11.
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(=) AR. Antulay, Appointment of a Chief Justice: Perspectives on Judicial Independence, Rule of Law and Political Philosophy underlying the
Constitution (Bombay: Popular Prakashan), 1973, pp.1-6, 33—50.

(%0) K. Subha Rao, “The Supersession of Judges: The Price of Executive Interference,” in the Statesman, May 14, 1973. quoted in ibid.,
pp. 31-2.
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(~) Law Commission of India, Fourteenth Report, Vol.l, pp. 3940, para. 18.
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() Kumaramangalam, op. cit., pp. 13—15.

(=) Antulay, op. cit.. pp. 54—55, 59-60Q.

() Ibid., pp. 61—65, 73—-82, 111-131.

() N.A. Palkhivala, ed., A Judiciary Made to Measure (Bombay), 1973, pp. 31, 47—48. quoted in ibid., pp. 51, 111, EELSTFFT VOV
NEE  IN. Pandey, The Constitutional Law of India (Allahabad: Central Law Agency), Eighth Ed., 1979, pp. 226~7.

(=) Hedge, op. cit., pp. 41-42.

(%) P.K. Tripathi, “The Most Dangerous Branch: The Judiary or the Legislature ?” Law Asia, Vol. 5 (Dec. 1974), pp. 1-29, at 27.
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An Analysis of the 1973 Controversy over the
Appointment of the Chief Justice of India

Masaki Ina

Introduction
In India faced with the obstacle of judicial decisions, the government and parliament
have wanted to subordinate the judicary. This article is an analysis of the executive in-

tervention to the personnel administration of the Supreme Court of India.

1. Beginning of the Event

On 25 April 1973, the government announced the name of Justice Ray as the next
Chief Justice superseding three senior judges. This news of the supersession caused a
deep sense of shock among lawyers. It was felt that the major objective of this decision

was to remove the roadblocks to pack the Supreme Court.

2. Constitutional Provision and Constitution—~Maker’s Intention

The appointment is governed by Article 124 of the Constitution. Two interpretations
were submitted in this case. Apart from the practice, so far as the appointment of the
Chief Justice is concerned, there is no duty laid down of consultation with anyone. And

the reference to Dr. Ambedkar’s argument has no use for this interpretation.

3. Report of the Law Commission of India
The Law Commission made a well reasoned recommendation that the office of the Chief
Justice should not go by seniority. Here is a clear recognition of the fact that the princi-

ple of seniority so long followed needs to be changed for revitalization of the system.
4. Controversy over the Philosophy of Judges
In this case the government asserted they were entitled to take into account the phi-

losophy of judges. But this new approach may become a dangerous precedent.

5. Influence of the Chief Justice and the Following Cases

* Associate Professor of Iwate University
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The Chief Justice seems to have influence on the decisional process and its policy out-
put, and sufficient power to bias the Court. The Gandhi Government decided again to su-
persede the seniormost judge in January 1977, but the Desai Goverment returned to the

principle in February 1978.

Conclusion
It is necessary to reconsider the principle of seniority from the new prespective. But at
the same time we must admit the judicial apparatus should always be immunized from

unnecessary executive influences.
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