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An Examination of Methods of the Antitrust Regulation to
Restrictive Patent Licenses: On Analysis of Cases (2)

Toshifumi Hignukr"
Chapter 1  Analysis of Cases on Price-Restrictive Patent Licenses

Horizontal price-fixing has been traditionally treated as illegal per se in the United
States. However, exceptions are found in the patent license field. The first exception was
brought as early as Bement case in 1902. And G.E. case in 1926 presented famous legal
phrase (G.E. doctrine) to draw a line of legality; “normally and reasonably adapted to se-
cure pecuniary reward for the patentee's monopoly” standard. This standard involved in
serious controversy in the latter 1930's to 1940's; whether the standard was legitimate
one and workable one, and whether there were substantial, policy-oriented reasons be-
hind that phrase? And latter cases such as Line Material case (1948) and U.S. Gypsum
case (1948) came to strictly limit the applicative range of G.E. doctrine. Today, the slatus
of G.E. case as a precedent remains only narrowly though G.E. doctrine was not over-
ruled.

In this chapter, whether price-restricted patent licenses have pernicious effect on com-
petition and whether they have any redeeming virtue is to be examined. Possible evil
effects are as follows; (1) suppression of R&D investment, (2) restriction of patent licens-
ing, (3) oppression of price competition in the products’ market. Possible redeeming vir-
tues are as follows; (1) incentive to R&D investment, (2) promotion of patent licensing, (3)
making products’ market competitive.

Effect of price-fixing as incentive to R&D investment is estimated to be negligible on
the base of Dr. D.F. Turner’ hypothesis. Effect of it as promotion of licensing is worth ex-
amining. Patent licensing may transfer superior technology to others to be vital competi-
tors and products’ market may come to be competitive thereby in future. Only problem
there lie is balancing the means with the ends. Is it valid balance to allow price-fixing be-
tween competitors for the sake of future industrial competition? Price is the central ner-
vous system in the market organization. It had better avoiding interference with price-

mechanism as possible as we can. In fact, price-fixing has sometimes unusual evil effect.

* Assistant Professor of Law, University of Library and Information Science
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Price-fixing in the cross-licensing or patent pool may become the sham of industrial car-
telization. If it should happen in the oligopolistic 'market, such dangerous effects would
come out to be as oppression of price competittion, disappearance of substitutable tech-
nology and products, restriction of patent licensing, oppression of R&D investment. These
effects actually occured in U.S. Gypsum case (1948), New Wrinkle case (1952), and In re
Yarn Processing Patent Validity Litigation (1976). And even in G.E. case, nobody can't
have confidence in saying that G.E. never conspired with W.H. to control the electric
lamp industry.

Now it appered that price-fixing in patent license has pernicious effect on competition
and has not any redeeming virtues to be esteemed. This is general conclusions against
price-fixing.

In individual cases, however, there might be a case to be allowed price-fixing. (1) Small
company may possess patented technology, but it may not have enough production facili-
ties to gratify the demand. Allowing price-fixing, the company may willingly license
patented technology to other companies without fear of facing price competition. (2) A
company may have promising patented technology, but may still need heavy investment
to develop for practical use. In such a case, if price restriction is permitted, the company
may by some chance license the patent to another company. Then the restriction may pro-
tect investments for development of the former company. And competition for developing
of the promising technology will be expected. Both cases may appear that there is sub-
stantial reasons to be allowed price-fixing. But enforcement cost of identify such a case
must be.burdensome. And the same ends might be attaind by other means as territorial
or field-or-use restrictions for a limited time. It needs not rely on price-fixing. Depending
on price-fixing even for future competition is not wise policy.

Implication of these policy judements to Japanese Anti-Monopoly Law is to refer at fin-

al part of this article.

36 (3 - 565) 1229 X



